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FOREWORD 



' Economic aad politicatfhardshipsL associated ^ith plant closure may be 
easily forgotten in the current ei*^(ironment of real growth, rising capaci- 
ty utilizatibn'and declining unemployment. However, plant closure is an 
ongoing, chronic problem, which does rfot disappear during times 
e^orfomic recoVejy.-.We need to considpr policy options Jhat recognize 
the tenacity, special nature, iand institutional context of this problem: 

' Collective bargaining app5ears lo be the institutional context in which 
the solution to the pfant closure problem is most likely to*be found. Sipce 
labor costs, work/ules aAd productivity frequently are cited as ifeasons 
for closure, .'collective bargaining appears to be the mechariism ideally 
suited to resolving these issues. However, critics of collective bargaining 
have emphasized that unions have; only <)ne objective: delaying closure as 
long as possible^ ' , ' ' 

Tms study contains a new proposal on the use of collective bargaining 
" to resolve differ^ces between labor and management that have hitherto 
resulted in plant closure. The proposal put forth by Wendling mandates 
bargaining ov£r the decision to close, but incorporates measures thqt will 
eliminate bargaining in (jircumstances where bargaining is not likdy to 
lead to a solution. Furthermore, limits are placed on the length, of time 
allowed for a resolution of differences in order^tb encourage good faith 
bargaining and achieve a solution that will maintain profitable opera- 
.tions and preserve jobs. * 

Facts and observations expressed in this study are the soje responsibilr-' 
ty of the author. His viewpoints do not necessarily represent positions of. 
the W. E. Upjohn Institute for Employment^ Research. ^ 
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EXECUTIVE SUMMARY 

< -The objective of this study is td answer the foliowing/ifiuestions. First, 

• what'is the potential for bargaining to ajter the decision to close when 
continued operation is a reasonable alternative? Second, can bargaining , 
over the effects of closure provide a reasonable opportunity workers 
to mitigate some ol" the consequences? Third, have management and 

.labor, used formal contract negotiations to ;o^tain prote^ions and to 
develop solutions for workers and firms ^*at risk of closure?'' - 

^ The question may be raised: Why iftie interest,in collective bargaining 
as a tool to alleviate the, plant closure problem? Fir^t, a significant pro- 
portion of closures tak^s place in unionized facilities. Whereas a survey 
of Fortune 500 firnjs determined that 52 percent of the establishments 
were unionized, 66 percent of the closings involved unionize;d; 
estabFishments. Second, the reasons for closure cited m surveys and court 
cases tend to be amenable to resolution, through ^llective bargaining. 
The above survey revealed that 2f percent of the resppndents cite^ high 
labor costs, 17 percent listed price competition from lower cost labof, 
and 10 percent referred fo crippling Uhiqn work rules. Reasd^i's for 
closure cited in court casqs have included low productivity, high wage§ 
and inflexible work rules. Thus, there are a^significant^ number of in- 
stances in which the reasons cited for dosing are topjcs that have beeir 
and could be handled throilghr the .collective bargaining process. 

• • The plant closure issue must be placed in perspective. It appears to be a 
relatively infrequent event. For example, the Bureau of National Affairs^ 
reported that in 1982, a year marked hv a deep recession, Jhe^e were 619 
closures affecting 215.525 workers m the United. States. Of these 
closures, 424 were manufacturi^ig facilities' and resulted in putting 
146,900 employees out ofHwprk; but; this Represented approximately 1 
percent of both the manufacturing, .tacilities and .the manufacturing 
wo^-lcforce. ;^ . / 

^ Given the nature of the reasoijs fdr closure and the magnitude of the 
problem, collective bargaining may 4)e the most appropriate institution>,„ 
to solve the problem. Collective bargaining can address the specific issues 

'/ • ■•■ ■ \ . 
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'in a >lant and may be ^ble to tailor a solution that meets the .needs of 
'both i^^axtieSvlBahagoment and labor. I^egislation cannot possibly accom- . 
mddate. all o? the varied circumstances in which d%ire' is considered. 

■ \ To understand and evaluate the role 4hat collective bargaining, could 
play, both the case law that has evolved in the formulation^of the judiciar 
interpretations and' the actual: contract' provisions negotiated in rnajof 
collective bargaining agreements are examined, Furthetmpref; several - 
rules and procedures which have been proposed to facilitate the deter- 
mination of wheth^ thefe is a duty to barg&in over the decision are 
analyzed. /, . ' ' . ' .i -\ ' 

# The examination of the judicial interpretation of the duty to bargain^ 
has found several troublesome areas. Firsts substantive labor law has 
been formulated reg«r(iing plant closure based on cases in wHich^the par- 
ties to the dispute had riot^negotiated a formal contract. The closure oc- 
curred almost on the l^els of the uniftn winning the representation elec-. 
tii)n. This, a determination has be^n jiiade on the efficacy of ^collective 
bargaining resolving an issue even though the parties have never bargain- 
ed. In facr.-the most recent U.S. Supreme Court, ruling on this issue oc- ^ 
curred. in First National Maintenance Corporation v. National Labor 
/Relations Board, a case in which the parties^id not have an .established 
■bargaining relatitDnship, ^ • , 

Second, there Has been the overriding poncern with the terminology 
used in' cases of dtspracemenl. rather than with the outcome. For ex- 
/ample, subcontracting Kas been differentiated from replacmg existing 
employees with independent contractors. The outcome has been the 
sam^, the process very similar, but the duty to bargain over the decisipn 
'differs. A similar demarcation has occurred between plant closure and * 
relocation. ' • ' . 

Formal collective bargaining already occurs oyer plant closure; or at ' 
least over provisions to minimize the effects.of closure. The results of the . 

.econometric analysis of major collective bargaining agreetnents has 
determined that workers at risk are not necessarily obtaining these pro- 
tections. Variation in closure rates by ihdustry is not a significant' deter- ^ 

'm;nanl of variations in ('contractual outcomes. Instead, the regression 
estimates show that the contracti^al outcomes ^re less sensitive to changes ^ 
in employment and instead more/dependent on the bargaining power of 
the union. ' - . • . 

Due to the ,cohfusion created by the case law and the lack of consistent I 
cy in the determinants of outcomes of'forhiaF negotiations, amending |he j 
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National Labor. Relations Act*;s definition of mandatory topics of 
bargaining ''under *'Tferms a^d otHer conditions of employment'' to in- 
clude bargamibg over the decision to close miay be one pqlicy alternative 
for the plaht closure dilemma. There are positive. and negative asj)ects to 
this approach. One positive feature is that coverage v^Oiild be uniform 
thro.ughout the United Statesr A negative feature is th|t the- National 
L'abpr Relations Act cbvej^s only those plants and wcurkplaces where. 
( employdfes have elected a bargainirfg agent. Since plant closure is' not 
restricted to unionized plants, protection will not; be afforded in all In- 
stances. . ^ r-r • V ■ ■ 

, This monbgraphij^ontains a nevv proposal. Specifically, th^ p^^roposal 
assumes that pl^nt closure is a mandatory topic of bargaining. Steps are 
incbrporatecTthat ensure^that actual bargaining occurs only iif'thoSe in-, 
stances in which there isa real probability that bargaining could lead to a 
solution. However, in^^ro instance would more than 90 days elapse be- 
tween the notice of closure atid resolution of the'sit\iation, be it either a 
new agreement permitting continued op^raticyis or closurfe of the pl^L 

Neither management not labor have perfect foresight. Formal negotia- 
tions. every two or three years* cannot accommodate all contingencies. 
Equity considerations suggest that workers be afforded the, opportunity • 
'^o minimize earnings and/or job loss, kecognizing that doing so.also irri-' 
poses costs on employers, the proposal has been structured to be flexible 
and to expedite the bargaining process. ' V • . 
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i-yrairi fully aware that ih.thls ei;a qf iautomatron andonrushing^ . ;^ 
;l technological change, no problems in the domestic economy ^ ■ 

are of gr©at-er ioiicern than those invplving job security '^ahd^^ . 
>^emplovment stability. ^ , ' . r . ;> . * 

' (Statement by Justicg Potter Stewart in Fibreboard 'Paper , 
Products Ctfrppration ^A)NatiQnal f^abor RelaiiiDns Board' I \ 
(85 S. CU 398.411 0964)). ^ , ': ' \ ; 

J The scope of public policy; relatin|"to pl^t closure and to '' 
ttiose yvorklbr«'^who .are displaped. is stiU iinresolved. Should 
^oWthing more )?e''done for, th^eto^ ' 
eniployer after a f^ci^ity closes? Bef.o?e. it closes? Ate the ef- 
fects of closure maihly sjiort term and corrected by the 
. market? Are there iong term con^equehpes? Could coUgctive 
■ bargaining pl^y* a greater rale in solving this problem?.^ 

' Thei^ are three ways ir> which collective bargainin| may' / 
mrtigate the problems associated with pl^nt closure; .T'i^st, . 
ju<ljcial interpretations of Jhe National Labor Relations Act 
ha^ye held that'^the employer must negotiato-with- the u * 
over the effects of^i decision to* cloSe a plant (*lfe/fects 
bargaining' 7% Secoilcl, although the decision by, the Umted,,, *^ 
States Supreme Court iri First National Maintenance Car- 
pOrdt'ion v.^Nationjil Labor Relatioris BoardXlOl Ctr 2573 

; Ql 98 1 )) held that a /irm r\eed. not-bargam with- the union over 
J. the dewsion to close one lilant pf a multipl^tplant operation 
(**decisTon bargaihing'*), this a^venue has not lieen i closed 

_^ cpmpletely du^ tdfUfnitatkms in tlje opinioh. For/example, ' 
relocating one operatiori m a firm may require deci;sion 
bargaining. Xhird, auniou and employer nriay Use the formal ^ 
collejctive bargaining process to negotiate contract provisions 

■' 'lit/ • \ I.'. 



';\ trari^r' fights are ^^mj[5fe^^ of the^e types of provisions^ ■■''^1 

^ ■ / '"The of this' monograpjijs to^^^^^a^^^^ 

. • ;/^"ing questions? Firstv;; v/li^t is- the^jot^tii^l ftfi- bargairS^ to ; 
• : alter * t^ie -deicisi^ to clple when tcfSntiniied opB^^ 
*n^>, rea^bhiable alternative? Second, "^c'an bargaining loyer the ef- ^ 

* ^ feCtii of^ Uosure provide^ ;a reaspnaWe 'opporiuliity ^^^^^ 
; ; ^ workers to rtiitigate siome oHhe^Gonsegueiic^^ 

> \ ifianfagement and labpr^usecl f(^rmal cdntract negotiations itp. , 
. r obtain pVoteotioriS' and 1^ forSvorkers gj^^ 

> 'l: firn\^ **at risH-ofcIo^ur^^* : ^ ^ y 1 f Vv v^!' 

; Pls^t clo^iare is oC signifipaTtit*. l^islatiye T^^e • 

* , States i^f Maine andrWfsconsin and the^Citsf^ ; ' 

* , have ;enacte3 legislation. that prescribes necessary a^ 

i , / ^firms.to close a plant, and 17 other statQs had legislation on 
•this issue' if ormally in^pduced i^ri* their legislative sessions be-* ' 

* ' ' tween 'l979 and 19i'l (NicKeftzie"and. Yandle 49'?2)';\Califbrr. 

niA ari^' Illinois adopited pfograiji^. in 1982 io.assiSt W^^^ ^ 
; affecte^ by ;plant closui'e and Rhode Islan((j\as:.e3tabMsh^.a . 
^ special c^niijiission to study the- problems caused byj?lant/ \ 
. * ' Josure"(NeisonU98 In l983, thf-^t^tes of Alabama^iCdn-''* 
' itecticut and New York al^ acted to assist worliers dispfaceU"; 
^t^y shutdowns ox rero5atioriV(^ 1^84)7 In .^dicjp^^^^^ 

least four' proposals have b6en introduced in the^'^ifi^ed^^^ 
" States Congress previous sessions- ^tid the NaUoim*J \ 

Employment Priorities 'Act (H,R,.^ 2847) introduced ,in;^ 
^the;1983 's,essioh. Einalty, employee stbck bwn^rship^lWt<3< ' * 
. purchase ^establisl^ been fac^UJated by legislation V [ 

and havejbeen li^ed tp avert closure (Stern, Wood and H^m- . 
^ ihera97.§). In fabt, Wintner ( 198*3) reports that Of'appro;^. ^ 
vimatehMSO employee buyouts, 9ny^2 have faUed, and appr^'x- " v 
'hnaitew 510,000 'jobs have been preserved - through thfepro- 
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Aside/ from the legislative interest .in plant closure,' the 
topic is of policy intere^ because it raises* several complex 
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Introdjiction 3 

phiiosophicaf questions about* ^he course and control of ^* 
economic activity. First, there is the question of whether the ; 
rights of owners of phj^slcal capital shpuld tak^ 
over the rights of awjiers of human capital. Are firms and 
vyorkers equally positioned to respond to economic change? 
Second, there is the conflict between equity and efficiency. Is 
it necessary that individuals suffer earnings losses so that 
corporation%can maximize prpffts^ Conversely, the njobiliiy 
of workers 'Srt^ capital are bbth considered to enhance effi- 
ciency, but sfiohld restrictions be placed on the latter and not 
the former? Finally^ there is the role of government policy. If 
gbvernment policies and actions increSSe^^WL^robability of 
closing a plant, can or should government policy be neutral 
towards the effects of closure?' \_ 

One such philosophical question arisen When examining 
the unequal ability of firms and workers** to respond to 
economic change (Martin 1983). For instance, a firm may 
make- a capital investment in an industry. Due to chai^ging . 
market conditions. However, the firm recognizes that its 
future^financial/;j(iealth is at stake unless It diversifies or . 
changes markets. The firm redirects its resources and invents 
in a new activity, all of which may be done while it^fs still • 
engaged in the original enterprise. In addition, ^he firrii's 
pew investment may be eligible for favorable tax fl^TatmenfT^' 

The situation facing the worker is quite different. The 
worker also invests in the firm through the accumulation of 
firm-specific skills. Assuniing* the worker recognizes that 
continued investment in the firm does not prevent displace- 
ment, he/she faces considerable difficulties in repositioning 
and diversifying his/her human capital. Time is required to 
develop new human capital before it can be sold in new 
markets, whereas the old human capital cannot be sold as 
» scrap in a secondary market, furthermore, investnients to 
broaden one's hum^n capital areiiot given special tax treat- 
ment, whereas investments to deepen it — such as investing 
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more in one's current obsolete skill — are considered tax 
deductttjle. Since ' diversification - may be necessary to 
minimize the impact of displaWmerit, firms anfl are 
unequally positionfed to riespbndf to economic? change. ' ' . 

However^ it is necessary totBfce the plant clcgjylrd^ssue in ', 
perspective. What is the magnmide of the plant cFosure prob- ' 
letn? Since no governmental agency is charged with record- 
ing thb closing of a plant Or cpuntihg the number of workrers- 
directly af/ected, the exact magnitude Qf the plant closure 
problem is unknown. Consequently, several researchers have 
used^auxiliary data to infer thte extent of closUre or have at^ 
temp^t^ci to count the nttmben of closures and^workers im- 
pacted. 

BJuestope and Harrison (1982)^ ar\d Birch (1979) have used 
the Dun & Bradstreet data, which are actually collected to 
develop credit profiles of firms, to estimate the incidence of^ 
closures, start-ups ancp relocations. The 6ureau.of National 
Affairs (1983) has beg\in to tabulate the number of closings, 
but uses a combination of newspaper clippings, union, 
reports and informed sources to develop their count of 
closures and effected , workers. Schmenn^r (1982) has 
assembled data on the number of plant closures in the r!970s 
by surveying Fortune 500 firms.^ 

V Bluestone and Harrisori's analysis of the Duji & Bradstreet 
dita indicated that of evfiry 10 manufacturing- plarils 
employing more tlian 100 worker? operi ii^ 1969, 3 had closed 
by 1976. They also showed that the incidence of closure 
acrosg^ithe four major regions of the United States was quite 
similar during this time period (see table 1.1). In fact, the 
North Central region, which stretches from Ohio to North 
Daikota, had the lowest incidence of closure (25 percent) and 

^ the South, which ranges from Maryland to Oklahoma, had 

; the highest incidence of closure (34 percent). 
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«[ 196? plants : 


.Region 


Niimber of states 


in W saniple ' 


1 closed by 1976 


by 1976' 


Northeasf / 


9,. , ■ 




' : 1,437 




North Central ' ' 


■ \ 12, ■ 


\; 3,61? 




.: ' I,'.' -.25 ",' 1 ■. 


South . ^ . . 


' 16 ■ : 




, 1,042 . 


■ '',34 • ■ 


West ' ' 


'13' ■ '.J 


^•A:l,155 


- ■'■ 344 


„■■' J •' 


TOTAL* . 


r " ^1 


, 12i44? ; 


3,727 





SOuicE;' Bar'ry Blilestone and Bennett Harrison, Tk DMiistmlijjition of^mm (New YorJ: Basic-Books, Inc., 1982, yolt 2.2). 



I 



1 ■ , ^ 



■ , ■ . N 



r li 



0 

ERIC 



^ ; 6: Introduction, " • * ; : ; - ; 

-Birch; (1979). provided elosiiX^i iriformatiqiHon^^^^ 

• e^ablishmentsj which is' presente^. fn ^ab'le 1 .i. Althbuglj 
plant closure- researcfi has tended ta^ emphasise maiiuf^ctur- 

, y ing facilities, ^,the sjervice sector has 'jgrown in injportance to 

• the pconomji^ oyer the past t^b decades. Also, the impact of 

. ' closure oij iadividuals is not likely to Vary significantly juSt 

. becapse.it is a service establishment and not a ijianufacturing 

/ .facility.f Furthermore, two of the three ke)^ U.S. Supreme 

; Court decisions pertaining to the "duty to bargaih^ver the 
decision to close a plant" have involved service, operations. 

Tho^data shown in table 1.2 indicate a relatively high rate 
of closure among large service establishments, and a rate 
that is quite uniform across regions. Thus, the implication 
from these two tables is that the closure of firms is not pirn- 
^ ply a regional phenomena, but is prevailent throuighout the 
; ' United States. 

Another approach to counting the^ number of displaced 
'workers is to consider the population at risk. Risk can be 
evaluated along several dimensions; industry, occupation, 
^e, regioii ot tenure on the jpb are valid eriteritf. Alter- 
. natively, severity of unemployment can iridicate a '*risk 
group.** For example, it most likely is a reasonable assump- 
tion that jSib loserS who are associated with a declining in- 
dustry are at risk of never getting badk their positions and 
therefore bf-being displaced. Individuals who have been 
separated from their jobs for mo?e than 26 weeks also have a 
,^ diminishing probability of returning to their jobs.^ 

* ' The^Congressional Budget Office (1982) has provided an 
\estimate of the number of workers in January 1983 \yho are 

at risk of being displaced. Jpb losers .were categorized along 
the dimensions listed above, with those meeting' the criteria- 
considered to be at risk. The results afe provided in tabre 1.3. 

The Bureau of National Affairs (1983) reported that there 
. w^e 619 closures directly Effecting 215,525 workers in 1982; 
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424 closures weffe^^^^m^^^ and resulted in^ 

putting l4fe,9Q0rei^ of work,^ Th^q vdpre pvefl 

300,000 \ nianu*fait;Jt^^ ^ploying /ISiS 

miUion wprkers m^^^^^ niore tljafi 1 percent 

V of the maQufact^u and slightljj^l^ t^^ 1 pep- 

. cent of the mah^^^^ affected. ^ 



^ ; ^ Table 13 
V . t Estimates of Jobless \, • 

at ^Ris.k of Displacement iti January 1983 
Under Alterhatiye Eligibility Standards ' ^\ 



: - ' ' . > 'Nuinber of workers 

-Eligibility criteria * j . ' ^^^^^ 



Declining industry ' ' , \ . , " y ' 880 • . 
Declining o«cup^tion ' " , ^\^^r^ 1»150^ 

More than 45 years o£ age , - ^ , ^90^^ 

Declining industry and 45 or more years of age ' 205 

, Declining ind^try and other uneniplDyed in V /'-^ ^ - 

declining area, £ind'45 or more years df age '^ "^ * j395 ^ 

Declining occupation and 45 (fr more years of age 280 

More than. 26i^w€eks| of unemployments ; .J 560-- 

*' '. : ~ — : ' — ■■" "•'"y — ^ — — 

SOURCE: Coo^ressional Budget Office, Dislocated Workers: Issues and Federal Options, 
Washington, DC: U.S. Government Printing Office, 1982, This estimate, which is based on 
tabulations from the March 1980 Current Population Suryfey; also assumes that the number ' 
of displaced workers would not change between December 1981 and January lSt^3. Thus, 
these figures ^re conservative estimates of the actua^-Jj^rcs. - / 



Additional evidence on the incidents of plant closure is 
provided by gchmenner (19^2) who collected closure data for 
^he 1970s from Fortune 500 firms. During the 1970s, these 
firms closed approximately 8 percent of the plants that'had 
be^a in existence^ at the start orVthey^ecade.^ Although 
averages can^be misleading, less thanVpercent OfThe existing 
plants* of Fortune 500 firms -were closed per yeiii^jarf^te. 
which is consistent with the BNA- findings for 1982" The in- 
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cidence of plant- closure by Industry as tabulatid by Schmen- 
ner is reported ift table l.f, • . . V 

C / • Table.1.4 / / - 

. Percentage of Plants Closed in Manufacturing Industries 
. J ' in the 1970s by Fortune 500 Firms ' ; 





- >iuinber of 




Perceiltage 


Industry 


' plants 


, closed, / 


closed 


Food & Kindred ProducU (20) 


2.174 


222 


—^0,2. ' • 


* TobaccaManutacturers (2I> 


^ ' 32 


■ ■ ■ 1 


3.1 


TexJiW^ill Pro<lucts (22) 


' 38^ . 


> ,36 


9.4 


Ajfcarel (23) ■ • 


: 267 


24 


9.0 


. Lumbfer & Wood Prod'ucU'(24)> 


401 


30 




\ Furniture & Fixtures (25) 


183 


■,23^,. 


124 . ' 


*Paper & .Allied Products 


907 


60 ^ 


6.61 . 


^Printing & Publishing (27) 


258 


15 




Chemicals & Allied Products (28) 


' 1.739 


119 


6.8 


Petroleum Refining'(29) - 


i 397 


12 


3,0 


Rubber Products (30) 


494 


38. 


' 7.7 . 


Leather & Leather Products (31) 


80 


16 ^ 


20,0 


Stone. Clay. Glass 








^& Concrete Products (32) 


' 648 


44' 


6,8 


Primary Metals Industries (33) 


603, 


• 49 ' . 




Fabricated^ Metal Prpducts 


947. 


8^ * 


9.5 . 


Machinery. Except Electrical (35) 


■ 1.056. 


75 


' '7.1 » 


Electrical Machinery (36) 


"965 


85 


\ 8.8 


. Transportation Equipment (37) 


607 


37 


6.1 ' 


Scientific Instruments, (38) , * 
/MisceUaneous'"Manufacturing (39) 


326 


* 23 


7.1 


212 


23 


10,8 


. . - Totals 


12.679 


1.021 . 





. August 16» 1983, 
NOTE: Two digit SlC^code in parentheses. 



It is obvjous that there are significant differences in the 
estimates of the magnitude of the problen^. The analysis bas- 
ed on the Dun & Bradstreet data clearly signals a much 
higher rate of closufe— over 4 percent of the plants closed 
jeach year— than do the Bureau of National Affairs and the 
Schmenner calcl^lations, >vhic| indicate approxiniately 1 per- . 
cent of the manufacturing plants are closed each yeaix * 

,"• ' , ' » . • . . .' ■ 
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The relative accuracy of the estimates is more thaft an 
academic- question because the magni^tude of the probleni 
conditions the potential policy responses. Although Schhien- 
ner and the BureaVof National Affairs are derived from4n- 
dependent sources, th^y appear to be consistent; consequent- 
ly, these estimatesMvifl be accepted. Therefore j the Analysis 
of this study will be\ased on the assumption that the closure 
of a manufacturing facility is a relatively infrequent event. ^ 

'As the United States economy nioves out of the reces- 
sionary conditions that have plagued it Snce late 1979, there 
may be a tendency to /orget about plant closures" and the 
dislocated workers. The number of closures and the ranks of 
tlie dislocateci always sweli during recessions, and the 
assumption miy be that the ecouomic recovery will solve the 
problem. ^ \ 7 

This viewpoint does not recognize that closure and^ 
dislocated workers are chronic ^problems. Sorne plant§ are 
going to^be sjiut down even while the economy is in a period 
of sustained growth, and consequently, workers are always 

^ going to be dislocated. Incentives that operate to concentrate 
the impact of closure on the older >yorker, or the immobJte, 
will continue during recovery as well as recession: Consunier 
demands also change through time. Some industries will be 
growing and others will be declining. Since the'most efficient^ 
l9cations for Jjroducing the new products may not be the 
same as for the old products, and since the skills required' 
may not be identical, , this process of change usually will 

. generate 'some dislocation. ' 

A more concrete example of this 'process is offered by the . 
' research findings bf Schmennej (1983). He determined that 
fqrmajor firms in the 1970s, the average age ..of a plant at 
closnig wfts 19,3 years and the median age of qlosed plants 
was* 15 years. Fully one-third of the plants that were closed 
were only six years old or less, aaid two-thirds* c^f the plants 
were modern single-story structures. Thus, the exisTOipe of a 
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new plant in a community is not a guarantee th^t the 
workforce will nodht displaced by a plAnt shutdown in the 
near future. Fu^:thermore, although- th^average size of all 
plants in his study av^s approximately 490 employees, the 
average employment size of plants opening in thej970s%was 
lapproximately 240 employees. " • 

The questiop nray^^^b^^ Why the interest in collective 

bargaining as a tool tOf ^lleviate the problern of plant closure 
an(i dislocated wprHe^^^^^^^ significant proportion pf i 

closures takes place iiT'^utiionized facilities. Wheyeas 52 peiiM 
^cent^f the facilities surveyed by Schmenner were unipnizedl 
66 percent of the closings involved unionized, facilities 
(Schmenner 1982); Second, the reasons cited for c(psure in 
surveys and in court cases tend to be amenable to rj^olution 
through collective bargaining. Schmenner's survey revealed 
that 21 percent of tjie respondefits. cited Tiigh labor ratfes, 17. 
^percent listed price competition due to lower cost labor, and 
10 percent indicated crippling union worJitriiles, (Multiple 
responses were permitted.) Reasons cited in court cases have 
inelilded low productivity, high wages, and inflexible work 
..rulj^. Thus, there are a signihcatit number of instances 4n 
which;theTeasons cited for closing are'tc^cs that have been 
'and cc^uld be handled. through the coUectwe bargaining pro- ^ 
cess. ^ . ' * ' / 

J^ich (1981) has argued th^t desired social goals coiild |?e 
achieved more efficiently through bargaining rather than 
regulation. C6llective bargaining can address the specific 
problems of the plant and 'may be able to tailor a -solution 
that meets: the needs of parties. Legislation canhc^t 
possibly accommodate all of the varied circumstances in 
w'hich closure is being considered. Sometimes, the best solu- 
tion fpr all wotild be the end of productioil. In other cir- 
cumstances, changes in Wages, operating procedures and the 
fflivisiori ^f* responsibilities would result in profitable opera- 
lioi^ and continued employment. (Wintner's (1983) stifdy 
documented one situation in which a 25.percent cut in wages 
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and changes, in Work rules -were necessary to mak^ . 
employee owned company compelitive,) Furthermore, if col- 
lective bargaining could le^d .to profitable operations and 
continued employment, §6me pjidex workers would not' be 
^ced with the prospect of seeking new employment while^^ 
possessing outdated skills, nor would the economic impact 
on the community be as severe/ ' . - 

Yhe reasons listed above suggest that not only may the 
Nplant closure problem be amenable to mitigation through 
collective bargaining, but usiii| colfective bargaining riiay be 
more consistent with. institutional ajid pfolitical considera- 
tions than direc/ regulation. Bacow (1980) has written that 
we need to be concerned with more than economic eiffjciency 
as we seek solutions to problems. ' ^ v 

9 If we, are to develop a useful theory for match^ing* 
tbols to problems, then the criteria used for ^ 
evaluating the match must reflect not only effici&ft- 
.cy,c6nsicierations, but also the managerial, institu- ^ 
tional arid political factors that determine the feffec- 

I y tiveness'^of pqHcies in practice (p. 132). i 

the other area of^ncerh of this'^ monograph relates tofhe 
labof market. Research on plant closure has. paid little atten- ^ 
tion to the actual functioning, of the labor market' and 
whether the proposed policies arefieaigned to correct market 
, imperfections** Instead, it has tended to concentrate on one 
theme, the reemploynnient experience of .dislocated workers. 
The method: of analysis usually has been'the case study. Bas- 
ed on this reseafcfh, policies for, alleviatirig the observed 
hardships associated with closure have, been proposed. 

fesues tihat havg not been addressed or have been discussed 
: only casuajjiY ihcliide the relation^ip between conipertsation 
schedules and;; estiij^^ of earnings' loss. Cbmpensiation 
/schedules alsa^^^ the structure of severance pay. 

An aljd^iQitai the dichotomy between large local 

labor markets: ilari^ local .labpr markets. Another 
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uhres9lved issue is whether compensating wage diff^entials 
cx,Ut for the positive probability of a plant closure. , 

The outline of this monograph is as follows.' Chapter 2 ad- 
dresses the functioning of the Idbor Jilarkpt in the prpsenqe of 
plant dosuEe. ^ Specific ^topics indude: • compensation 
schedules, estimat&s^of earnings loss and the Structure of 
severance pay; sttiall and large local labor markets; and com- 
pensating wage differentials for the probability of . plant 
closure. One bther -labbr market issue, the impact of closure 
on older workers, is treated separately in Appendix A.' 

Chapter 3 is. a discussion of the judicial interpretation of ^ 
the duty to- bargain t)ver the decision, to close and effects of . 
closure. Also analyzedjare the felated issues of plant reloca- 
tion and transfer of work. Chapter 4 discusses .guiclelines, 
rules and tests .that have been proposed to facilitate the deter- 
mination of a duty to bargain overjthe decision to clgse. An , 
alternateJ|l*6posal also is presented in this chapter. Tlfe em-^ 
pirical examination of the extent of bargaining over this issue 
is presented in chapter 5., T^fsyathesis of the several aspects, 
of this study and the conclusions axe presented in the final 
chapter. / . ^ ^ . 

. . ^ ^ NOTES " ^" -\ : 

L Bluestone and Harrison (1980) asserted that the provisions of the>€ix 
code haVe4pfovided indirect incentives^to construcjjiew facilitiesH«ther 
ttian r^buildingvor renovating older facilities.''These Incentives include: 
(a) not treatimg land as a depreciable asset; (b) differential, treatment cff * 
, new and used facilities for purposes of accelerated depreciation; (o) tax 
predits that encourage the purchase of a neweV^ vintage of tools and 
machinery; (d) tax deducitibility of plant closure costs; (e) the special' 
treatment of industrial^development bonds; and (f) tax deductibility of 
many of the costs of homeownership. ' < ' ' 

2. Note that using the BNA calculation, the average numer of employees 
in the manufacturing facilities that closed was 348. The average number 
of employees in the typical, manufacturing facility in the Unit<Se' Stites 
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Was 63. Given that the BNA dajta set basically was collected by means of . 
newspaper clippiflgs, there mdy be a bias toiheir figures that unaerstates 
the number of closures aiiid overstates the' aveioge" size of the closed 
facility. The closure of a smaller fa,dlity simply may not be reported, 
, TJie data on closure iilay be conf^i/sed at times with Btisiness failures. ' 
For example, approkimately 17,000 businesses failed in W8i. Business 
failures are define^ as "concerns discontiiiiied fplloWing assignment, 
voluntary or involurttaryipetition in bankruptcy, attachment, executioji, 
foreclosure, €tc^; voluntary withdrawals from business with known loss 
to creditors; also enterjprisesy involved in court action, sudh as receiver- 
Ship and reorganization of arrangement which may or may jiot lead to 
discontinuance; and businesses making voluntary corhproniises with 
creditors out of couii.'' {t/niteS Stak^^ Statistkal Abstract, W82'I$83.) 
Thust, the definition of business, failures is broadec than th^t of plant 
closure which is the closing of a plant, establishmen^CH' company. ' 

* .3*. This calculation was based on information contained ia.,a computer 
printout prbvided by Roger Schinenner to the author. j ^ ' 

4/ The role of collective bargaining in alleviating the plant closure prob- 
lem was 'examined in .more detail in late 195te and fearly , 1960s. Examples 
include", the 'research, of Killingsworth (196i) and SHultz andWeb^r 
yi*966). At that time it was felt that * 'collective bargaininVby itself catiiiot , 
M"ully solve "these problems." (Killingsworth,^ p. 210). Shpltz ariS We6er 
✓ wrote, **Jt Has been asserted that collective bargaining c^not change the 
. economic^limate, that it can only rStion the sunshine^or the r^in as the 
case hiay be. . . . It should not be concluded, Howevei*, that collective 
bargaining has or will^jjlay only a minor., rol^ in adjustments to 
technological and economic change." \t>. 46). 
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Introduction 

^ Plant closure is considered a significant problem by spme 
primarily because of ^the labor markiet impacts of its after- . 
. niath: earnings losses, long spells of unemployment, aqid 
altered career expectations. The public policy debate has 
revolved around whether direct policy interventions are re- 
quired to correct these labor market impacts (Gprdus, Jarley 
'and Ferman 1981). I Naturally, there ^e different viewpoints 
^'a§ to ^he significance of; the problem and wheither'any sblu- 
\tion is possible that will actually , icaprove' and ^nbt Worsen 
cooditions in the long ruij. " - " 

Some retdgnize that dislo(fated workers afe thir-viqtims of 
, . closure, but assert that ho specific policy is necesjsary because 
ex ante and ex post protections are in place. Specif4callyi it is ^ 
asserted that wages paid to workers contain a c6mt)onent^ 
which compensates workers ex ante fbr the differential prob-. 
ability qf being displaced (McKenzie 1981). Fv^hen^ore, ex 
post protection is afforded for those losing their jobs, even 
' as a result of plant closure, through upehfiployigent compen- 
sation. Mpreoygr, af^ attempt to' alter the decision to close 
would imped^ the free, movement of capital ari^lead to inef-' * 
ficient outcomes XMcKerizie 1979). V^ ' V. 

- Eyidejice^ used l^^'S^^^di^ includes the 

i/iitial and long term earnings losses experienced j|y workers 
as a result of the closure (Jacobson"l979; ll«ilen et ah ^1). 
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The increased incidence of phy$icalarid/^r men im-r 
pairment among theidisplaced Wso js^uSed tp argiie fOr in-. . 
tfTvention (K!asl and Cobb 1979). Furtherrifore, there is the 
tiperspectiVtf that workeiis and fi unequally positioned / 

to diversify to meet-changing ecdnojnic circumstani:es (Mar- 

•tin 1983).',' ' '''•■■'v/.:':^v\^'' t : 

^ There also is pprisidefable coifc.ern: with the prptess. of 
. closure. Companies ar^ thought ^o be acting ^iri-eSpdhsiW 
[ and unfairly when profitable plants are. clqsed because thifee 
. resources can be imrested niore prdfitably ^^Is 
rdated^issue is when plants are ^sed as Vcasl^e^ 
from the'plaijt are not reinvested in thatifaciiity but are used, 
elseyvhere, ^rid eventually the' plant-^is closed, ^^eluctanpe to 
provide,' advance 'nbtic^ of ' the/fclpeure also is criticized 
(Blu3ton and H;arrisOn 1980)^C9Ve^seiy/ some ^dopt th^ 
stante ^at the decision '^t^; close. iS solely a management 
^ pnerogativeVnd interveritiori/ Such as bargmnihg with union. . 
' repre^eJntaVives, is rieither *^pprcJ^ria.te npj-^iecessary. r 

. As swe consider the >. plant closjire •issue,'', tlie ^question we 
. must attempt to acJ^i'es^Si^ Qlpsure is a problem- 

requiring a public policy ini^^ can policy- be con-: / 

structed so that its disFuptive img£^ is effeC- ' 

tive at correcting the probleni^ 

investigate^ the -functioning of tM^ in prdfer t?) 

understand the basis of the lindiesfrable et^is and to deter-* 
mine if protections are in^lac^e and if they a3re adequate. ' 

Three labor market issilfes will be addressed in this chapter. 
The first is the structure of conipensation^schedules, the^ 
tesulting estimates of earnings lo^s and the equitable strucr . 
ture ^f severance pay. The secoQd is the dichotomy *between^ 
small and large local labor niark^ts^ with implications for the 
job search of 'displaced workers! The fi is the notion 

of equalising differenlials'Xiex a/ite adjustments). anti its ap-^ 
plicability to plant- closure, l^umerous othcfr issues do 1n- 
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fluence the debate, but an exhaustive treatment of them is 
beyonU the scope of this study. ! ^ 

= Compensation Schedules, ^arnings Loss 
and Sevef'atice TOy / 

The. compensation schedules U3edvby firms is not a topic 
that has generated significant policy interest. It is important 
in* the case of plant closure, hpweyer, because the type of the 

^compensation schedule may affect the estimate pf the earn- 
ings loss ancj the structure of aa equitable severance pay for- 

^"mula.^- / ' • , 

' Lazear (1981) suggests that' firms may design efficient 
compensation schedules in which workers do not receive a- 
wdge equal to the value of their marginal product (VMP). 

\^^The usual assumption is that the wage of the worker should 
\qual his/her marginal productivity times the price of the 

— fiFoduct>"LazeaF contend&^t)j|at4^paysdfeF^^ * | to enter4n 
to long tesrm wage-employment relationships which pay 
workers wage rates less than their VMP when they ^ are 
junif)r, and more than their VMP when' they are senior 
employees/' (p. 607) The motivation of the employer for 
this schedule is that it should reduce shirking by workers and 
increase employee? iattachment to the firm because they will 
not repeive the,fii|her wage^ later on if they are terminated 
'no\y.^' > \^ . ; ; 

An example of the type of compensation schedule con-- 
sidered by Lazear is presented in figure 2. L V(t) is a 
representation of a y/orker's value.of marginal product pver 
, time. W't is the schedule of reservation ^ages: for the 
worker, the 'minimum wage at which the worJcer will supply 
r labor to the firni. W(t) is a wage schedule in which the pre- 
sent value of wages paid equals th^ present -v^ilue of VMP, 
which is, the schedule ^^VCt). The wdirxer beginning employ- 
, metit with the firm should be indifferent between being com-. 
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pensaled according tb by either 

^ V(t) or W(t). For^ purposes of analysis, we wiU 
^ soiiedule as represoiitatiye for the entire firm, such that dif^ j 0 
feireht points along ither hoirizontal akis represent workers 1;^ 



. with different tenure/ 



Wages « * 
Value of 

Prcrdfuct 




Figure 2.1 



TeniTre with Flirm 




W(C) 



V(t) 



Implicit in *his' form of compensation is emplpyment 
. through time /t, which is the efficiept.dateolTtetirempnt/ At 
t\\i^ tenure, the worker has been'fully coimpensated for the 
, below VMP wages- received ear J^er. an^ the'Value of his/her 
\ work with;Jhis firm is le^s than, tlie value of his/^ her time 
away from this firm. However; if the employmentfcbhtract is 
' '^broken prior to T; thi worfcer has not been fully compen- • 
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sated. Plant closure is one^example of breaking an implicit 
contract. Thus, when this type of compensation schedule is 
used, an implicit obligation is created from the firm to the 
worker. The firm has **defaulted'* to the worker because the' 
worker has invested in the firm during the early stage of * 
tenure by accepting a \yage less than VMP with the expecta- 
* tipn (condition) of being paid back by receiying a yyage 
greater thah VMP in the latter state of tenure with the firm.^ 

; An examination ^f^Tigure 2.1 indi(^tes the nature of the ^ 

, earnings loss. If V(t)1ilso repfjssentsth^^ next best alter- 
jiative; in the labor niarket'for tne displaced^worker, the in- 
itial earnings loss (L) will be: L^W(t> vV(t).:'The, earnings 
loss for .morejsenfor w,orkers will be greater than* the loss for- 
lesu^ senior workers.' This' relationship is reasonably consis- V 
tent with* the findings of Holen et al. (1980 who dbtermine(J: 
that riien uAder the age of 40 suffered a 13.4 percent drop in 

- earnings 'in the first year after closure whereas tnen over thfe " 

^ge-'of 46^ suffered^ 39r9-peF€er*Wfop^ i^ 

The earnings loss of workers can be analyzed further,' as is 
presented in figure Z.2. Assume thcM^orker has, been \Wt|Lthe 
fkm t* yBfefrs when the plant clbsfes. This worker's spot wage V 
is exactly equal to* his/her value pf the marginal product. 
Given that s/he has been working w;^h' the' firm since t,. the 
worker.has *^^invested'* an»amount^%ual'to the area AVW,*. 
and the firm has implicitly agreed tb pay ^ick ah ^m^unl; 
equal to area ADE. Assuming thatiV(t) represents the next 
best employment 6pport\iriity, there is no immediate earn^ 
ings loss.' V . > * • . . 



Assume there is ajiother worker whose terlure AyitH fhe 
. firm is t*|* years when the plant closes: GiveA the same .cir^ -\ 
' cumstances as in the previous examplie, the initial earnings 
los^ will be'CB, The firm has borrowed the amount AYW,^ 
repaid area ABC, but still is in default area BCDE. . >^ 

. The more senior wprlcer is likely to suffer the greater in- ' 
t;itial: wage loss, but the lifetime earnings loss jof the juni6r 
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worker is jsighificantly greater* The worflier Ayith tenure t* has 
not been paid area ADE, whfere?ts the lifetime earnings loss V ^; 
of the worker with tenure t** is CEDE, which is the smaller 
anrountV . ^ ' ' v 



3rker Ayit 



Figure 2.2^ 



"Wages*, 
Value of 
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Tenure with Firtn 



thi^ analysis of earnings ^loss is consistent with/ the ^ 
istiHlates developed by Jacobsonx(l979). His analysis 
mbnstrated that eatnjftgsJosse^ the cpur^e of the 
worker^s lifetime irose as tenure in the jbb increased, reached , ^ 
a maximunlat seven years of tenure, and then decreased withy/ 
additional VJsarspf tenure;.; The principal reason for this find- 
ing is that those individuals with greater tenure also tend to , 
have fewer -years^ left in the labor fofce, and therefore the • 
compoun3|ed effect tends to'be smaller; . 
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Thus,; it is necessary to consider the two aspects of wage 
loss. There is the transitory >yage loss^hich is the difference 
in thfe wage that one is able to obtain after closure relative to* 
the previous wage* The second.is the per;ng,nent earnings loss 
due lo the interrupted work .history^ whiSh changes t^^ 
Ings profile. In addition, therejs the wage loss dufe to a spelf' 
of unemplbyrtient that may follew • / ^ 

The usual diagram of earnings loss is^reserited in figure 
'2.3.,The distaijtce Miy in figure 2.3 corresponds to CB in- 
figured. 2,- wjiich is,the transitory earniiigs loss. The vsual 
^ estimate of earnings loss is the. area of MNPii which< coj- 
respoira^ to tii^ loss incurred urltil the worker attains his/h6r 
/former earnings. However, as Jacobson cijrrectly pointsloiit, 
/the real area of interest is MNQ, which measures bofh the 
transitory loss and'th^loss associated with a disrupted earn- 
ings schedule. . ' . ^ . ; 

An additional point needs to be made ifi regards^to figurei 
.2.-2T^uppose a worker is at tenure T when the facility closes/ 
The measure of wage loss would b^ ED. However, the firm 
has no implicit obligatiqn to tl\e worker since it has fully 
^repaid whatjt ha^ borrowed. Conversely^ the.worker a.t 
would be judged to have siifferecjf no'irtiniediiat^ wqge loss, 
although the lifetime earnings Joss \vQtiTd.lDe at a ma^imi^m. 
Therefore, examination 6f the' differences in the wage receiv- 
ed pre- and fl^t-closure as a mieasure of policy necessity . 
would Jead to mappropriate judgments ahput instances in^ 
which there may be the ^leed for , remedial action. 

.Yhe frequency of this type oiTcpmpensation schedule is 
unknown. It may actually take the form of job ladders in 
which the marginal prodA^ct expected increases less than the 
wage as. one moves up the ladder. Furthei-more, other im- 
plications arise from this type of schedule: For instancej^ it is 
likely fhaf workers demand that wage schedules correspond 
more closely to the value of the marginal product in firms 
where it is anticipated that closure is more likely. Converse-^ 
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ly,\firms'that are risky uhdertakingsj: have the incentive tp 
establish a schedule, which deviates 'x:onsiderab^l^ from V^.^ 



tarning^ 




Time 



Karnini><; Losses Caused by,, Plane CLpsure 

^*ej « oxpfected .earnings profile of workers without 
• ^ plane c*losure ' , - . ' 

• , * ^^r^iinj^s' of workers displacedyiJV plant closure ^ 

c - tinio of closure ^ kI^A^ 

Although the measifled earnings loss may bie somewhat of 
an artifact of the compensation schedule, workers who have 
worked less than T years for this firm dp indeed incur, an 
earnings loss' if their employment is terminated. Lazear has 
shown^that a lump-sum payment is a mechanism to fully 
compensate a worker whose accumulated compensatipn is 
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less than the accumulated yalue of his/her m 
i as the result of the termination of an emplpymerit contract. 
One form of a lump-sum payment is severance pay, which 
ha,^ been inporppfated in plant closing legislative proposals. 

Severance pay is the compensation given to a worker who 
is terminated. The connotation associated with it is that the 
leaving is involuntary and perhaps unexpected. For example, 
severance pay is given to workers who are excised whereas 
pensions are paid to workers w1io retire. The usual presump- 
tion is that severance pay is giy«n to ease the pain aild totide 
the worker over until something new can be found foUpwijig 
the involuntary se]^*|rtion. However, severance pay also can 
be u^ed as an incentive,, and ^s a form qf defeued but earned 
^ compensation. Finally, severance pay can be used as a deter- 
rent to q^sure. AH four of these use?haye'direct"'.bearing on 
. the. plant jclosure. * i - 

A key ifeature of the employment.rdationshipis ,that both 
parties are bound by certain rules, obligations and expecta- 
tions, with one . expectation being continued employment. 
For instance. Hall (1982) determined that 51.1 percent of all 
men are likely to work 20 years or more for the Vame firm. 
When tHe expectation of continued employment is^ot met 
and where perfc^rmance of the employee lias been abovj^ cer- * 
tain prescribed levels, the implicit contract has been violated. 
To maintain jespect for the implicit contract, 'a payment is 
made to the work^/fthat indicates that man^genient is ending 
' the contract reluctantly. . /, - 

' The second role that the setwieftice paynient can play is 
that of an iricentiye. Consider ttie ease of plant closule. As 
^worker3 becojt^e aware that the plant is to closie, they may 
engage in job search in order to find alternate employment. 
They may do this to get a head start on all -the other^who 
^ also will become involuntarily laid off or because thejrVnay 

be aware of specific opportunities'^>>-;r--^ X 

I ' ■ ■', . ' . " 
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Workers quitting ill order to find other employment niay 
not tJe'in the best interest of the firm as it attempts tq con- 
tinue production-unti| closing. Those with the best alternate 
(employment opportunities also may , be the mosb skilled. 
Thus management may offer an attractive si^verance pay 
schedule, but only to those workers \vhcf stay until the pilant - 
. closes^In order to maintain the most skilled wbrkers, \yhp- 
may also be the* most experienced, the severance pay • 
schedule is positively" correlated >vith years of experience, 
siicbas two^weeks of pay for et^ry year Of experierice.Tn this . 
situatipn, severance pay is ^ri inc^ntiv^ to stay, but with a 
very real cost to the wi^rker if s/hp leaver before tt^e iJlant is 
clp^ed. , . - ^ J ^ 

. The thiixi role that the severance payment can play is/that 
of/deferred but Mrned eam^pgnsation (Lazear 1981, 4982) 
arid Stoikpv (1969\. The conyentiojial schedule for severance- 
pay establishes it as a positive linear furiction of the number 
of years . worked. For iK^mple, legislation proposed in 
Michigan sought the, fcj^lowing form of severance payment. 
**The severance benefit shall be^ equal to theaverage weekly 
wage of the affected employee multiplied by the number \)f 
full and 'fractional years for which theif employee has been 
employed.^' Adppting Lazear's forniiuiation, this proposal 
would m>{ruily^pmpensate workers for t^^ deferred but un- 
paid cemipensation. ' * . ? 

Jjfehiining figure 2 ;4, the conventional proposal Envisions 
a severance pay schedulesuggested by tAB. However/ if one 
objective of severance pay is to fully compensate wotker^ for 
the implicit .oblia&tion^ the seyeranqe pay schedule shoulq 
take the form of tAT..the tAT sfchedi^^ result in the 
severance paid to d worker wh6 has T years of experience 
witft^the firm when the 'plant cloges^eing the same as the 
payment to th\? person who retiresnormaliy: zero/ 

Why^vould a firm use a compensation schedule such as 
this? ^he argument is that it tvpuld reduce shirking. Why 
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would th^firm concerri itself with ^^^^ pay- 
ment? Again, it is the importance of maintaining theMplicit 
contract; "Reneging on workers by leaving them with.a coin- 
pensation deficit wofifd niake it virtu^^^^ for 
firms to implement this type of schbdule in the future. Firms 
would then haye to devise an alternate metlfod,, which may 
be more costly, tp police workers and to rilinimize shirking. 
Consequently, ^thefe are advantages for both the firm and 
employe©s<ass(5ciated with severance payments. V 1^ 



Severance 
Pay ' 




Tenure wich Firm 



» The fourth role of severance pay is to increase the cost of 
closing a plant such that closing may be the costlier alter- 
Vlative. This role seems most appropriaite to the circumstance 
when the firm is^ considering relocating the operation. The 
firm must compare the cost qf continuing operatiorls at tljie 
old site with the sum of the costs of closing the old site and 
producing at the new site. . \ 
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Consider following simplified formblatiofn. Define the 
cost of continuing operations at the old site as^'Co, where 

Co=(i^ fio:^ .S,Wio)/(l + r)i ;/ ^ V 

and, where' f 



00 



S fio/(l *^^)^ the discoiinted present value oj^^ future 
i-J ^ nonlabpr factor of production at thp old 
r ' facility costs, and 

; & Wjo/(l*^-r)^ is the dis(?ounted present value df future. 
/> / \ V labor costs at the old facility, 

' ( * ■ ' ' ■■ 

Define the cost of closing the old site and producing at the. 
hew site (over the^sqjne time horizon) as Cp, where 

. Cp = Xco + 4p+Sib + Wipni + (SWip,+ S fip)/(l + r)V 

'/=/.; • i^l 

^ and \yhere. ^ * . ^ ; ' 

^co is the hxed cost of closing down the bid facility, knd 
Xcp is the fixed cost of *%tarting production at the new 
facility, ' . ' ^ A 

and ^ • \ ^ , ■ ■ ; . 

fjp is the discounted present value of future nonlabor 
factor of production costs -at thejnew facility, and 

Wjp islhe discounted preseht v£jue of future labor costs at 
the new facility, and ' • ^jj^ 

SjQ is the severance obligation to the workers at the old 
facility. ' • ^ ; 

Ob>^iousiy, relocation will not take place unless Cp<Co; 
but Wip<Wio since fewer labor resources are likely to be 
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used per unit of output. With regard to nonlabor factor of- 
. production costs, fip| fjp. since capital is being sifbstituted 
for labor.. Assuming fip = fjo, the problem becomes\^ ' 

Therefqre^ as Sio is increased, it becomes more unJikelyj^ 

• wage savings at a newilocation outweigh itlj^fe^ costs of 

* closure/Therefore, increasing the severanc* oblig&tion of the 
firnt raises th^ piJobability of Cp>Co,SAich would make 
the relocation uneconomical. '.^ 

It^is obvious that there i§Ta conni|pL|b^tw^ desigainf-a 
iseverance ^ay schedule that fully! com|iei^es worl^ fo^ 
deferred compensation and a sch^ifle tfiat imposes siihifi^^^^^ 
cant costs on a firm if it decides to close ir^pii The'Rattern 
that Closings appear tb^^foUow is that the actual closing 
preceded by a significant length of tjme in whicH employ- 
ment is reduced gradually. Due to seniority provisions. incdr-V^' 
porated. into bargained Contracts, those remaining^ at the 
tipie of ^:losurfe are the nriost senior employees'. ^ ' 

Consider a firm in which the following workers; ciategoriz^ 
ed by years of experience, are -employed and eligible for 
seVefanae pay when closure is announced. 7 " 

. Ye^ of Number of ^ ^ Sfeveraiygga^^ ^, 
Wpertence ./Workers > Sch^ 

20 " 20 ' ,;$ 80,d00, « 4,000 ' . . 

15 ^ h ^ " ' C : - 45>060- . 15,000. * ^ 

,10 . 10 ' 7 ; 20,{k)0 ■ , ^ " 20,000; ' n 

5 - ^ ; , ' 5;ooo > 5,ooo; 

• V ^ '^otal ; $150,000 '" V ^$44,000 • 





: V ^^^n^ye^lice payments un^^ 

.3 • every year v(0Eked, where the. ^ 

■ i ' . aye^^ f6t two weeks. I'he formula for Sch 

B is designed to compensate for deferred earnings, Gonse- 
Wently/ two' weeks flf ave/age ekmihg^CSlOO) are payed for ^ 
ye.OT worked up to ld years, ^t which, time the schedule 
'char& ta $2CfO QO^tH -,t))for each\;year worked rh^^ 
tha9 10^years;. .T, the -efficient retirement tenure, equals 21 
years in this;example. As caji be seen,^he severance paynient ' 
owed by th^rm under A^-($ 150,000) is significantly greatei- 
than undef^&1^,OpO), aniid therefore. Schedule A is>. much 
. 4Tiore liikely to deter a closure. ' » y *~ ' 

Small Local Labof TVIarkets * 
■■ *■ Versus Xarge Local Lafeor Markets ^ ■ ' 

' The key element in '- the plant closure .debate is the, ^• 

reemployment exfJetience. of those workers who are displac-' 
■ ed. piecognizing that the problem is one of scale,' the publjc ^ 
policy proposals have, tended to include only firms employ-' ' 
ing more workers 'than spme pwdetefmingd sike. .This ap- • 
prbach* though, may ignore circumstances of the local labor: >^ 
market. ' , , " . •" ' ■ 

. The ccJhcerri is whether lhe aocal labor markfi approx- , 
injate^ a perfectly competitive Isjjor market. Are Workers 
■ Jiljely to have alternate embloyfti^nt opportuhities' in «that 
, area? Or are real alternatives going to require, relocation to 
'another labor market? Are wages gping^tp be competitive, or 
' (^oes the closing* of the one plant dfepress the kbor market's 
• wage level? ^ ^ i , ^ 

' If the local market is relatively large, as evidenced bj^ 
-. numerous employers and therefore numerous employment ' 
oppbrtunities, the market may approxiniate the cpnipetitive ^ 
i^del. No change of residence is necessary to access hew op- ' 
^tunities; perhaps pnly changing comniuting patterns is re- , 
quired: Furthermore, since tliere are^many empiloyersi no 
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\ one employerian establish a wa^ 
ment opportunities enforce tht competitive setting qf wages ^ 
because if ^ one. employer deviates too far f rqiti the com- 
petitive vvBge, workers >Yill leaveand accept new,employment 
oppprtunmes, / . 

- A small local labor market may no]t s^dproxiiiiate the 
perfectly^coft/petitive rfto^eh T^e local market may not pro- 
vide the range of options necessary s^ that workers .can 
* change jobs without undue eicpenSe. •Instead, job mobility 
may entair relocation to another labor niarket.' Further-, 
more, otfe employer may act as a* monop^gnist demander of 
labor, paying workers a lower wage than would- be paid in a 
competitive m^ltet.*^ Jacobson (1979) determined that 
iifetinie earnings losses resulting froi|i a filant closure tend to 
be inVerstly rejated to the size of the locaUabor market. ^ 

ThtK, the closure of a ^plant inia large local labor market 
may riot* r^uire direct intervQ»«on Wcatise Ja^^ can be- 
' highly mobile ampng a number^Taltemad 
to bargain'over the decisidji to ctes^^lso iti^y bp. lirnited due 
to the numer.ous options avaifable/JRelocatio^ to find'^ilter- 
. aate employment is not as likely ioJbe necessary- Conversely, 
same plant closed in a small* coihiriunity, relocation 
may be necessaryl Specifically, the market will not function 
as hypothesizj^d because the.toriditipns necessary aVe not pre- ^ 
sent Workers in th^'s cifcums'tance rnay have a^greater inceur 
tive k) obtain relocatipn* allowanced through* the collective 
. bargaining contract, grant more concessions to keep thie 
plant open^ or as Wijitner (1983) has shpwn, buy out the 
! plabt so that it can continue operating/ ^ ;V 

Tlie^ difficulty is in developing ;^n administrative 
^framework for deterniinirig whether tlie conditions for a 
smooth functibning matket are present or not. When is a 
closure a serious problem. in a local labor market? The usual 
approach is to require firms vvith more th^n 50 oi' 100 
employees to be subject to the statute. Obviously, the scope 
of the problem depends on the size of the local labor ^larket. 
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■.V- ^ -^z'^-VcK--' ^ 

. The closure of a facilitV^ w be inconse- ■ 

.quential in a coniiminity 250,000, whereas at would be 
devastating in a conun ; 

This c9mparispii?jyvould that o^ie -approach might' 

be to convert the numer of employees affected to a percen- 
tage of the local labor force/This also is problematic b(2cau 
the size.Q^'a facility can He a variable! The result could, be 
that firms ^vpuid not establish facilities- that exceeded tlie 
perCenJage' threshold. A notch would develop at ithis ppihtr. 
but thi^ approach would be more- acceptable than one thai * 
automatically covers all firms exceeding some si^ irrespec- 
tive of the'cbnditiohsii^4^elocaVl^^^ 

. c ^ Compeiisating Wage Differeriti^ < * ;^ ^ 
*f ^xAnteFiym^nik \ ' !r 

The theOfy of compensating differentials Vas mtrpduced 
by Adain Smith Avho pbs^rvedi^that ggfflie types of jobs . re- 
" 'quired .greater conipehsationvthan ol^BWP because the ^w^^ 
" had certain undesirable characteristics ^^ssdciated with it such 
as greatier hazards or frequent interruptions, of eipploy 
If the theory of compensatiijg wage differentials applies' to * 
plant closure, Avorkers employed in firnis in which ther6*is 

• greater likelihood of pierm^nent closure would receive a com- 
. pertsating differential as part of .:their wage (an ex ante pay- 
ment) . Thiat differential wPuidiittake their expected gompen- • 
satiori in that firm equal to the compensation they would , 
receive in a firm with more stable employment prospects, 
everything^ else being equal. If this is t^e case, the affected - 

* workers would require no additional .pblipy consideration 
beqause they already h&ve been fiilly compensated by the 
firm. McFCenzie^(1981) asserts that workers are so'compen-* 
sated, ^ ■ ' ^ ; - ' / ■ 

■ Bally (1974) utilizes ^s ^theory ih^ devisirifg wa^e and. 
employm6nt straCegies mr firmsf lHe .write§, **To attract 
workers, the firm niust pay'a higher wage if there js sonie 
positive ' probability- of .unemployment than it would if 

: . •■ ■ ; - ■ ■ . • , , ' - ' ■ • :v ' 
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; employment were guaranteed** (p.*' 38X Abow^ 
Ashenfelter (1981) found evidence of compensating differen- . 
tials ifor workers in industries in whic^ layoffs were an- 
; Ucipated. Holding other factors constant, they found that 
Jl,, the value of the differential was directly proportional to the 
extent of anticipated unefhploynient, ^ .* : 

There are*a nuniber of questions jelating to the relevance ' 
^- of the theory of compensating^ wage differentials tojplant 
closure. 'First, is. the per/nanent layoff resu^^ 
closuce anticipated unemployment? Bajlf ( W th^t ' 

; workers ^Jare as^mnsd to have an expectation abput the 
layoff policy Q^^sSHixm. '. . I'his ajisujiiption /fii aj^u 
propriate wheriy^wms have a history of hirihfg and firiiig:] ^ 
pattern or reputetion for the firm is est^tiished.'' Differen- % 
tiatls resjilt/fro^^ccumulated knowledge, but the repiu|atiQn 
developed from^ plant closure cahnot be applied b*y the 
wofl^ers to the specific experience because there is no future 
^ employment opportunity with that f^rm i'n the IbcaJ labor 
^market. That is,. there is no Opportunity to precontract 
the firm. Therq is, however, the opportunity to recontracj^ > 
with another firm in the same industry. " ^' ' , A ^ , 

V Second, in the4heory qf compensating wage diffet^^ 
how do workers ottain information about dii attribute of the 
workplace' or the firini^ For example, an employee can 

/ Observe the degree of workplace hazards and attempt tQ»pb- 
tairi a new wage reflecting those cohdiUons: Hpweve 
mation about plant closure/ has been so scajce and. 
fragmented, as is evident from chaptdjlL that it is difficult to 

; envision reliable estimates of the dinHyitial probability of 
closuvg. Schmenner's (1983) analysis, wmch found one4hird 

' ' of clgsures beiri]^ of pfahts less th^ri six years pld, -suggests ' 
that a large element of closure is random, which makes 
estimajing the necessary differential very tenuous. Since tne 
policy interest in this issue is leading to ignore data being col- 
lected, -more reli^le^ probabilities of closure may be 
developed in the' futur^ ^ . / 
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Summary 



Casual observation of : labor market outcomes pre- and 
' pbsNclOsUrg^ay provide a 41storied •view of the eaiiiiugs 
losses of wprk^fs. The tendency emphasize initial fosses* 
, rather thaif permanent losses concentrates atte^^ 

older worker when, iji fact,' the, worker iii^tlj^ 
• career may be rtlost severely impacted because the inteiu 
• rupted work, history decreases the expected lifetime.earnihgs 
'.•'profile;' ■■^'v"- 

The local iiabor market is 'a k e impact 

of ' closure on workers. Jacobson found ^^^^j W ^^^^^ 
: associated with plant clQsure to be inversely 'r^llKQ to' tWb^', 
. size of the local labor market. Policies that do hot recognize - 
these differences may be onerous in some instahces ind in- 
adeqitote in others, wh^ch suggestS;that thQ policy ^approa^^ \ 
needs' to be flexible so that it can' be .adapted to thi^iocal cir- 
ciinistancesi 'r ' * ■ - \ ^ 

Finally, the theory of compensating differentials probably 
^ ^dbes. not hold in the case: of plant closure, The inability to 
recontract with a closed firm cqupled with the difficulty of 
obtaining reliable estimates of the differential probability of 
- -Closure make it unlikely that eir fl/i/e protection is afforded 
workers. One possibility is to encgurage recontracting with a 
: firm' that has a hig^ probability of closing/^ 

In conclusion, because the, impact of closure depends on 
the specific circumstance^ of the Workers,' the firm arid the 
labor market, a uniform policy may be successful in^orfie in- 
stances and delel^itatiSJ in alhers: Gbllective bargaining; 
^hich by^ts nMufe(is fl^^ sensitive to local-condi; : 

jtions, irtay^bealsc^ way to mak&adju^tipents; 

to some labor jri^He^ QubqnjLes. • . 
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1; There have been twcy major types of plant ctbsiire policy initiatives. 
The first ljas^been tcprescribe the behavior of firms intending to^close. . 
Advance notice. coritinued wage paynients/ and severance/paymentsU^^ 
^yorkersiaod communities are elements of this type of initiativei, In some, 
respedts, the purpos#o£ these requirements has been tornoake closure 40 

_^^ierous that firms would not carry through with a threat pf closure. Tj^*' 
second t|^i:)e has Jbeen to develop assistance pregramsr.for^ those Nvorkersf 
displaced including job clubs, retraining, job search skills and reloca,tion.i 
This approach has been adopted more frequently by individual states, 

K since it has been thought that the more prescrijftive types of goyernmen- 
ta{ action would place a state at a co];i^petitive disadvantage for economic 
development purposes. \ * ' " ' ^ 

\2, The reader will note that according toiheeconomicthedry, the Syage • 
onl^ eqbals'the value of the iTiarginal pijoducb-qfUie last person hired. 
'This assumes that workers are homogeneous and aft working \yith^a fix- 
ed and identical capital stock. However, there are different jo6 ladders 
within ^^firm, . employees have different responsibilities and 'they are not 
necessarily working with the same capital, which requires deviations in 
compensation. Lazear's analysis addresses the loog run compensation" 
schedule within the firm.- * , - . ^ ' " . , ^ 

% La^ear, develops the model further by demonstrating that firms will 
I develop compensation schedules tliat are of this shape, but the present 
value of W(t) is greater than that df| V(t). When the earnings' stream'is 
greater than the pro^ductivity stream, the cost of shirking to the employee 
increases, so the compensation schedule essentially becomes a policing 
mechanism. His analysis has other, interesting implications for ppnt 
closure, but our present concern is with the implications of this scheaule 
, for the measurement* of earnings loss. . \ ^ \> . 

4. Abraham and Medl^ff (1983) assert that a deferrecl' compiensation 
schedule requires that the relative protection against job'loss.also grows 
' with length of service so that firqis are not permitted to terminate 
workers once wages exceed VMP. In fact, they found that written provi- 
sipns specifying Seniority as an important determinant of layoff priority • 
are assdjciated with a reduction in the vulnerability of senior'workers los- 
ing their^jobs. * ' 

• 3,'Lazear (p. 609) describes thi^ process .as follows: The firm has 
defaulted ^* since the firm .essentiallyjs borrowing from the worker by 
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; ^ V : paying him less than VMP' when he is yOung ahd: repaying hini b^-piiyiijg^ 
moi;e than the VMP when bid/' ^ ^ : \ 
^ : Thejelationship of the sfiapeoftlie earnings proflje to tlie shapefl€the 

— : — value ^of th e- mafginal p rodu c t ^jy e hedule also is an interestingly^ — ^ 

. „ r -^"-setlonjoss^ would ^)e~ks dLCpicte(l v : 
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' . y'', Tenure; yUn Flra , ■ - 

^ This approach is flawed by /the fact that aiiy(in]^ the worker's V(t) ex-/ 
ceeds W(t).paid,by the- firm, there is the incentiyf^tb leave fh^^ firm, A 
■ firhi would not adopt this type of, schedule because (a) it does not reduce 
, shirking, and (b) it does not Increase employejC ; atiQchinent. Thus, 
^ . altftou^h one can envisjori the situation in which the.worker is in'debt to 
V the firm,- particularly when there is s^nificant firm-specific training, this ^ 
type of schedule does not satisfy aby of the motivations of thit firm. ' 

6. l^e initial earnings loss'is not strictly a result of Lazear's fbrmul^tibn. 
Fpr instance, Wachter and Wasch^r (1983) use a more general age- 
earnings profile and also derive anJmrtediate wage loss tl&at is the dif-^ 
ference between the wage paid and the opportunfty waSeV Furthermore, 
in their formulation, the early wag^ with, tlie , firm is less ihan the oppor- 
*'lunity wage. The distinction is thatlheir age-earnings prpfile is the result 
• of job'Specific human capital. The implications of this profile may dif- , 
fer, however, ani^depend on the financing of the job-specific training. ^: • 

■ 7, This wording is taken from Substitute for Hduse Bill No, 4330 "A Bill 
• yto Provide for Community Preservation and Recovery- After an 
Employer Closes, Relocates or R^cluces Its Operation," (1981) %^ 

^ 8. Of course this ignores the role that pension payments play as deferred 

compensation. ^ . 

* ■ * ■ , ■ . ' 

9. Baily (1^74) incorporates mobility costs in his model of wagje'and 
employment variation. He stresses the role that mobility costs play ifi the 

' decision' to change jobs and that mobility costs vary by training and the 
local labor market. 

10. A perfectly competitive market also is a precondition for payment of 
an equalizing diffefential. , . • ' • 
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' The Duty to Bargaitt 

Chapters Judicial interpretations 



Introduction ■ . • 

- . •' ■ . . , - . > ■ ■ . ■ , . ' ' ., • ■ ^ t • ^ . 

The National Labor Relations Act (l^LRA) wa$.(enacted ' • 
intoMaw in 1935* It forms the basis of the legal frairnew , 
for collective bargaining in the private sector in thV^ United ■ 
States, ^^rf' administrative agency, the National Labor Rqla- * \ 
tiohs Boalrd (NLRB) is charged with administering the terms 
of theNLRA. 



The Ns^tional Labor Relations Act provides for the right 
of worjkers to prganize and select a representative to serve as ^ 
their exclusive bargaining agenjt. The Act also imposes **a 
mutual obligation of the employer and representative of the 
employees to meet at reasonable times and confer in good 
faith with respect to wages, hours and other terms dn^l condi- 
tions of employment/*' Because Congress did libt'sj^ecify \ 
what constitutes "other terms and conditions'* in,^|etail, 
there has been considerable uncertainty as to what; actions > 
affd practices are covered by these words, - - ' 

** Wages, hours and other terriis and conations of Employ- 
ment'' are mandatory topics of bargaining. They cannot be 
changed unilaterally by eitHer party to the collective bargain- )^ 
.injg contract. Mandatory topics rnust be negotiated. to i|n- ; 
passe. If unilateral changes are made prior to iipipasse, an 
unfair labor practice is committed/ However, it is in the caSe- 
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by-case determination of whether an unfair labor practice 
has.been committfed that the NLRB, the Circuit Court of Ap- 
peals and th^e O^ted States Supreme Court have\ decided 
what actions and piractices are mandatory topics of bargain- 

The evolving case W of collective bargaining over plant 
closure increasingly h^is changed the economic. con;sidera- 
tions brought into tlie "analysis. Arguments supporting no : 
duty to bargain oveir the dadfRm 

the right o( management to run\^ as it sees fit (the 

;. core of entrepreneurial control),^ to whether tl^r^^sens are 
primarily economic in imt'ure,' to whether tnereconomic 
reasons are aniehable to chOTgethrqu^ 
ing/ Furthermore, the concepts discussfed have advanced to 
include not only 4he capital investments by tl)e,owners of the 
firm, but also to include the human capitarinvestments made 
by the employees.' ^ ' 

The implicit assertion in the former arguments is that 
economic efficiency is maximized when the use anjd move- 
ment of physical capital is unconstrained (McKenzie 1979): 
The implicit contention in the latter arguments is that jsjtrict ;^ 
economic efficiency ignores those costs which are borne by 
9thers as a result df the firm^s actiojn—tlje social costs— and*'' V 
considers only thpse costs borne by\the firm (Coase 197 1)^ ^ 
Consequently; what is efficient for the firm may not be effi- 
cient for society. . ^ ' \l, 

Bargaining over the decision td close ^ plant presumably 
CQuld incorporate bpth private and social costs in the deci- 
sion calculus so that a socially efficient decision could be 
reached, Conversely, bargaining is not tostless. Imposing a . 
duty to bargain over the decision tcx c|ose in all partial 
closure circumstances cQul^esult in a socially inefficient 
' solution if the ptra bargairajg. costs exceted theJbenefitS 
from bargaijiing. / .* ^ - 
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is There are two types of noncontract bargaining over plant 

Ac|^re: decision bargaining and effects bargaining* Accord- - 
iog to the interpretation of the United 
there is no duty tp bargain over thtf-decision of ttte ownef to 
'close down the entire operation' of a firm,*^ RecentlyT^il-was 
established that thjere is ho^duty to bargain over, the dej^ision* ' 
to .close one plant (facility) of a multiple plant (facilityJ^T 

, Qpheration,Vbut there is a duty to bargain over the effects of . 

-■'closure,' . ' 

■■■■■■>•■' ' ■ 

The labor law concerning the dutyte bargain over the 
depision to partially close an operation has been described as 
a conundrum (Heinsz 1981). This descriptiGh is^^m 
the law generally has recpgnjied-^th^t'the owners^^ firms 
place their capital and their. liveKifopd at risk, and^hould be 
free to take the -actions necessary to project their investment j 
. and to genesrate a satisfactory return; 11 owevet, the law ^lso. 
is cognizant that employees also place- their, human* capital 
and livelihood at risk when joining a firm. To some this con- 
flict between pliysical capital and hunSan capital rhpy be an 
issue of eqi^ity versus efficiericy. Thus, it is to be expected 
that the National Labor Relations Board and the Circuit 
Cciurt of Appeals have /reached different conclusions on 
whelher/^the mutual obligation of the employer and the- 
representative of the eqpptoyees to meet at*^ reasonable times 
and confer in good faith with respect to wages, hours atid 
otKer terms and conditions of employment"* alscTinpludes 
birgaimng over partial closure of oper^^^ 

ThQ United States Supreme Court, in its'ruling in First Na- 
tional Maintenance Corporation v. Ngtional Labor Rela- 
tions Board (101 S. Ct. 2573 (1981)),. ciid not totally r^olve 
the issue.' The Supreme Court heldl there was no duty to 
bargain ovet ^5 decision to close one part of an operatiojii 
under the Naiie[nal Labor Relatioiis^Act. However, evei) the 
Supreni^^ourt^ majority opinion states as limitations that 
(a) First. National iClamtenance Corporation **had no inten- 

■ ■ ,'■■■•:/'■■• : 
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fien to replace ttie discharged ejgiployees oir to move the 
' operations els^here,*' *® and (b) the /'union Was not selected 
as the bargaining representative until well after the peti-"[ 
tibner's economic dif ficulties had begiin/- Tbus, the union^ 
' was not the source of the financial difficulties, nor could it 
r be expected that the union could effect ichanges to alleyiate; 
the difficulties, ' ^ ^ ? . v 

Justice Stewart wrote almos^ two decades ago in his con- v 
' curring opinion in Fibreboard Paper Products Corpdratiori t 
V. National Labor delations Board (jiS ^^^^^^ 398; 411 
, (1964)) that *'no problems injhe domestic^e are of 

greater concern than those involving job ^^ security anii- 
employment stability.'* This statement \probably has never 
been more appropriate thaii now. The economy of the 
United States has been undergoing a gradual structu^l shift 
and back-to-back recessions have exacerbated the perceived 
deqline. Perhaps most important, the plant closure problem 
will' not go away durijig a sustained economic upturn. 
Schmenner (1983) has determined that there is a long run 
process underway in which manufacturiirig will be shifting 
from larger establishments to smaller ones. 

^ This chapter examines the efficiency arid equity argame;nts 
associated with 'the judicial interpretations of the ^Uri^'to 
■ balrgain over the decision to close or relocate a part <>r an 
1 "Enterprise. It usually is argued t|iat the unfettered movement 
of capital is necessary to achievinji^economic efficiency. The 
' piost efficient allocation of resources occurs when capital is 
free to move to its most profitableTKe. But a related question 
I should concern the investment in human capital. Would this 
investment be less than optimum when workers are experi- 
encing frequent earnings losses due to closure? Will there be 
a reluctance to undertake firm-specific training? 

I Although the profit maximization motive leads to the 
most efficient allocation of resources^ there is tlie recogni- 
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tion that some redistribution may-ISE^ The implicit 
assumption i# tliat the redistribution is amo^g firms— th 
some will gain at the expens^^f others. However, these are 
potential equity implications of the redistribution in^^^^ 
plant clpsure or? re^^^ are 
able to diyersify andrep than m)rRefsj the 

'ftrm may be maximizing profits at the expense of earnings 
Josses of its w0r|ersi " M^^^ 

k Tlw foltpwin^ J-eyiew of the? case iaw^ provides tpe institu^ 
tional fpmeworll and the background arg^menw bppos^ 
and sup(porting.t6ed^ to bargain. Based qn these itjnay be 
possible^ to establish a per se^ All e— the agpigiMei^^ 
rights— that will result in maximiiigg^^the py^ 
goods and services. giyen that social costs are accommodated. 

'The next chapter exairiines alternate /;er 5e rules that^b^e 
been prd^osed to solve this conundrum and puts iforth gi neW 
proposal. / _ 

Judicial Interpretations ^ 

The conundrum surrounding duty to bargain oyer 
pl^ht closure has resulted frpm -thecccMjflicting decisions that 

' have been rendered by the National Lab^/RelatipnsM^oa^ 
the Circuit Court of Appeals and i^eJJnited States Supjpke 
Court. The cases have been decidedby relying on different 
sections of the N^tiop^ Labor Relations Act. Specifically, 
the National Labor, Relations Board has 'emphasized Section 
8(a)5 which define^' the refusal^vbargairi collectively with 
the elected representatives ^of * the employees as* an unfair 
labor practice. The Courts, by 2ind large, haVe stress.ed^^n-; 
ing the actions and actiyities that fdl undef the>defi^^ 

;ol^h9r t^ermst and condition of employment (Sectj^^ 
Consequently, competing interpretj^ipns exist. ' ^a/ ' ! 

^ The question pf% the decision tosclose a 

plant, to subcontract work or ^to move wortc frphi one plant 
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ItO/another hinges on whether the practice falls within the 
dthnition of wages, hours and other terms and condifion^^^^^^^ 
employment. If it does, then it is a mandatory tpijac' ofl 

< negotiation. Hpwever, just because it is/ a mandator^ top^^^^ 
does not mean that Agreement must be reached.^^ I^ 
there- simply miist be an attemjpt ^t good faith bargaimrig: : 
The first case presented here (florg-iTarwer) established this 
principle. The^Upwing cases deal ^specifically with plant- 
closure, subcontracting and itiovement of work '^issuJes, and 
whether negotiations occur during the course of a contract or 

• while iDargaining over a new contract. The description of the 
judicial developments below is not an exhaustive examina- 

' tion of all the cases pertaining to the interpretations of the \ 
duty to bargain. Other studies, such as Swift (|W4), Heins^ 

, (1981) and Miscimarra (19§3) have already prd^ded these." ; 

National Labor Relations Board v. Woqster - . . ' 
Division of Borg- Warner Corporation . 
(78 S. Gt. 718) (1958) ^ 

The United ^ States Supreme Court deeided this case in^ 
1958, The crux of the case was the distinction between the 
' duty , to bargain oyer mandatory topics as opposed topper- 
missive topics. . . ' Mm. f 

Borg- Warner -Corporation ^attempted, to include two 
' clauses in ' the collective bargaining contract it. was 
. negotiating with the United Automobile, Aircraft and 
r Agricultural Implement Workers of America (fclAW),"" the 
certified repiresentative of ;th^ employees. One was the 
/^'ballot'* clause which would require a prestrike §ecret vote 
of all employees oTr the company's last offer. Ifvthe 
employees reject the 6ffer, the company^ould have the op- 
portunity to amend the final offer. Xhc other provision was a 
recognition** clause which^js^a^ an attempt to exclude tiie 
International Union of the tJAW and"" recognize only tlie 
UAW*locai as the bargaining representative.. 
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The union rejected ib'qWj ballot anjd^ clauses 
saying each was totally Unacceptable. GonVersely,!^B6rg- 
Warner Corporation indicated that no agreement would be 
reached unless it contrairied both of these clauses. After a 
strike, the union gave in and signed an agreement f incor- 
porating both clausfis. The International Union filed unfair 
labor charges with the National Labor Relations Board 
citing ujifair laboKpractices within the meaning of Section 

The Supreme Coiirt afialyzed Section 8(a) (5), which i 
defines refusal' to bargain collectively with the repreisenT 
tatives of the employees, and Section 8(d), which requires 

-bargaining c(ver "wages, hp^^^ terms arid condir . 

tiohs of^^plpyment/' The Supreme Court indicated tijat 

'the duty to bargain is limited to the subjects, of wages, hours 
and other t^rms and conditions of employment^ Further- 
more, bargaining can take plac^ over other issues, but at the 
discretion of each of the parties. i \, <^ 



... * ■ t • >■ . 

, Mr. Justice Burton wrote what has become the definitive -'^ 

rule on bargaining "rights and obligations surrounding man- 

i datory and permissive topics of bargaining. 

, \ ,But that good faith does not liceiS^ 

[ refuse to writer into agreements oiiMe ground' that 
lithey do nb^ some proposaP%hich is not a \ 

mjahdatory subject of bargaining AVe agree with ^ 
'* tliei !Board that such con is, in substance, a ^ ^ 
refusal tobargain about the subjects thq^rewimin 
the scope of mandatory bargaining. This^ioes not 
-mean that bargaining is to be confined to.s^ktut 
-supjects. Each of the two controversial claiisel 
V Ignvful in itself. Each would be enforceable if 
agreed to by the unions. But it does not follow Jhat, 
because the company may propose these clauses, it 
can lawfully insist upon them as a condition lo aAy 
agreement.*^ . ^ ^ ^ 
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Fibrebpard Paper Produc^^^^^ 

V. National Labor Relations Board 
(85 S. Gt. 398 (1964)) ^ • ' r-y 

' Th? United States Supreme Goiirt decided F^^^ irf' 
1^64. 'The facts of the case were as follows/ Just prior to the 
^ expiration of the coUeptive bargaining - agreement^ 
Fibreboard Paper , Products Gorporatioi> indicated to Ijie , 
union that substantial savings could be realized by contract- 
ing out the maintenance work at the expiration of the cbllec- ^ 
tive bargaining agreement. Prior to the next meeting with the 
. linion, v^lweh was to take place the day before^ the contract 
expii*ed/ Fibreboard engaged a firm to, do the. maintenance 
work. The (Jompany stated that further negotiations on a 
new agreement would be pointless. Formal negotiations be- 
' tween Fibrelioard arid the union, the United Steplworkers of 
America, had existed since 1937, * . 

On appeal, the United States Supreme Gourt rultd that 

. . on the facts of thi&^ase, the * contracting out- 
' of w^rk previously performed by members of an 
'existing bargaining unit is^a subject about which the / 
National Labor Relations Act requires employers 
and the - representatives of their employees, to 
bargain collectively. vWe also agree with the Court " 
of Appeals that the Board did not exceed its 
'remedial powers in directing the Gompany to 
resume its maintenance operations, reinstate the 
I employees with 'back pay, and bargain with the 

^^x' Union.^'- ' ' \\, ' ' 

/ The. bases for' the decis,ion of the majority were that 
/ (a) contracting oiit falls within the literal meaning of "terms 
and con4itions of employment," (b) the industrial pe^ce was 
likely to be promoted through the negotiation of the issue, 
and (je) the industrial practices Of the Unite<f^tates indicated 
frequent negotiations over the issue of suecontr acting. Bur- , 
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thermore, thechanges being considered 6y the cpnlpany in- 
volved no capraQ investmeflt. It simply was a case'of one set 
of - workers beirtg-Substituted for the company's employees." 

\ The Supreme Court's majority opinion alsp addressed the 
issue of the likely success of negotiatipns settling the dispflte. 
They,wirote, "As the Court of Appear^ointed out^ (i)t Is not 
necessary that it be likely or" probable that, the union will 
yield OP supply a feasible jjolution-feut rather that^the, union 
Jbe afforde^ an opportunity to meet management's legitimate 
complaints that^ts maihtenance'Vas unduly costly. "f* , 

Justice" S^wart's concurring opinion, hijwever, became 
more influential than the majority opinion. Justice sWart 
narrowed Jthe scope of the decision by suggesting that. the 
Court's decision was not a general, rule, but only applied \to 
4he. facts of this ^ case— replacement of bargaining*^ uiiit 
wcwcers^with others doing the same work in the same loca- 
tiorl. \)nly under, circumstances such as these woulc}^ the 
employer.be cequired to bargain with the union over thedefii- 
sion fio terminate the activity. * ' \ \ 

Justice Stewart limited the majority's opinion by st|^'g 
that> • 



. /it surely do^s not follow that every decision 
which ;nay affect job security is a subject of com- 
pulsory , collective bargaining: . . . Ari enterprise 
may decide to invest in labor savfnfe machinery. 
Another may resolve to liquid^te^its assets and go 
out of business. Nothing the Coiirt holds today 
should be understood as imposing a duty to bargain 
collectively regarding such managerial decisions, 
which lie at the core of entrepreneurial control. 
Decisions concerning the commitment .^fv invest- 
ment capital and the basic scope ojTtBfe enflferprise 
are not tnemselves primarily abouKpomiitrons of 
employment, though the effect of^the Beeision may 
be necessarily to terminate employment/^- 



y 
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National Labor Relations Board . ^ ; 

, V. Adams, Dairy, Inc. ^ ' > . , • ' 

:(322 Fia 553)'(1963)B^ i . ' 

' The United States Court pfAp 

deci^d this case ih^i963- TO faqts of the cak we as 
' follows/. Adams Dair^^ e^ and also ; 

engaged independent contractors to distribute pro- 
ducts,. :The driver- salesnjen ^were^Qienibe uhion' that • 
liad negotiate^ formal agreemem^^ 
^1954. In ^ the course of negotiating a new c\)1htT^^^ 
empJo^er' (^pressed concern about the relatiye costs of the; 
delivery ' service. A new contract ^ executed, however, 
without spe^fically addfesfifng the tosts'of delivery jsefvice. ; 

After the contract :\vas sighed;. the employer initiated n§w 
scussions concerning its unfavorable competitive situation 
due to these higher cQ§tsr No spea^^^ were in- 

troduced, nor was it indicated th^t the driver-salesmen 
. would be terminated if ifio accord was reached. Subsequent-, 
lyl while the contract wfis - still in 'force, 'Adams Dairy 
su^)stittited independent x:ontractor$ for its-osyh; driver^ 
^lesmen and termihatjed these employees. ' 

The question >yas: Is the decision tOj terminate distribution 
' \ol one*S' product a subject of mandatory bargaining under 
the prpvisiom of . trie National Labor Relations- Act? ^ The 
' Court began their analysis by asserting that **uhion member- 
s' ship is. not a guarantee against legitiihate^^ w 

discharge or discharge motivated by economic ne6pssity,;'>* 
The Court also indicated that intent, motivatioxi^nd natural 
consequences cannoU be ignored when determining whether 
an unfair labor'practice has be^ committed. . * 

^ The Court held that the decision to terminate "^was nbt ^^i- 
mandatory t(Jpic of bargaining because the substitution of * J 
independeht contractors for the driver-salesmen was made 
lor legitimate^ business reasons, thd inte^ and motivat^oh' \ 
was not to destroy the union, as evMpnc^^^ fact^hat ^ 



ERIC 



they had attemp^^^^ issnployees 6ii 

iprevioiu^ccasionseoncerifi ah adjustmient of thecbmqiis^ 
sion payments. T.he* rest of 'the Courtis -ruIing'alSo Is very 
significant. Specifically, ^they ; wrote: '''After that decision 
ha^ bjcen made, however, .Si^tion 8(a) (SXi, did require 
negotiation with reference to the treatm'eht^f the ei^^^ 
who were terminated by-the decis^on■^^»^ Thuis^^p 
States Court oK\ppi?als f^^^ the Eighth Circuit affirmed the' 
concept of effects' ^ bargainlnjg. \^ ^ ^ 

In placing thiS' case in perspective; it is important to recall 
that the employer had attempted to negotiate with the driyer- 
salesmen concerning the commission payments. When no 
relief was forthcoming^ -they, substituted the independent 
contractors for the driyer-salesmem- Therefore, they had 
established that this was a legitimate' concern of their 
business and that if an accommodation could have beenV 
reached with the df iver-salesmen, no change would have 
been made in employment. 

Textile Workm Union of 4nterica v. Darlington , 
Manufacturing Company et ah, and National 
Labor Relations Board v. Darlington ^ 
Manufacturing* iOompany^ et aL 
(85 S. Ct. 994) (1965) 

The United States Supreme Court decided this case tn 
1965. The Textile Workers Union ^successfully organized the 
workers of the^ Darlington Manufacturing Conipany • in 
September of 1956. The filoard of^Directors^met several days 
later and decided to liquidate thfe Darlington Manufacturing 
Company. The plant ceased operations in November and all 
equipment was sold in December. It was determined in the 
proceedinis that the owner (Deering Milliken)'of Darliqgton 
-Manufacturing Company also operated 16 other textile 
manufacturers. 

The issues tp be adjudicated were the following. First, was 
Darlington Manufacturing Company a separate manufac- 



turer or part^pf ^^^^^ Milliken enterprise? Sec-/ 

ond, does a cpmpahy all Wits 

business ^e^ardless of its motives? The Supreme CTojirtW 
plicitly hejd'that bartingtori^^M Company wa\ a 

separate company^ It, explicit^^^^ **We hold that so mr 
as jthe Labor Relations Act il^ emplpyer has .the 

absolute right to termihate^his entire business for any reason 
he^pleases, but disagree with the Courl^ of Appeals that §uoh 
right includes the ability to close a part of a business no mat- 
ter what the reason/*'" . :^ * 

In developing its opinion, the Supreme Court asserted the 
primacy^ of decisieftis based on'sound economic reasons as , 
' opposed to those with a Hiscriminatory motive. Those deci- 
sions with sound business justification^ irrespective of ^he 
effect on concerted employee activity, would hot be found in 
violation of Section 8(a) (3),%h?ch holds that it is an unfair 
labor practice ]f or an employer to discriminate in ^employ- 
ment on the basis of membership in a labor organization/' 

^ The Supreme Court also Evaluated the expected future 
benefit derived from the antiunion activity,* such as 
discouraging collective employee activities. The; Supreme 
Court considered this, but suggestedinstead that a complete 
liquidation of business, ei^en . though it .^ivas doije for anti- 
uhion reasons, would npt generate future benefits for the 
firm. They retreated from this statement by indicating that 
the expected future benefit^ not be in the same line of 
.business. They stated: • * ' • 

If the persons exercising control oyer a plant that is 
being closed for antiunion teasons (1) have an' in- . 
terfest in another business, whether or not affififiPed 

, with or engaged in the same line of comniercial ac- 
^tivity as the closed plant, of sufficient substantiality 
to give, promise <^f their reaping a benefit from the 
discouragement, of unionization in tha| business; ' 
(2) act to close th^ir plant with the purpose of pro- 

. ducing such a result; and (3) occupy a relationship 
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to the. other business which- makes; it realistically 
forseeable that its.^ernployees will fear that sug^ 
V, business will also be dosed down If they persisvin 
organizational activities, we think that an ijifrair 
labor ^)ractice has been made out:^" 

National Labor Refathns Board ^ - NJ 

J. Burns International Detective Agency 
(34S F.2d 897) U965) ' , . 

The International Guards Union of America was cQrtified " 
as the collective bargaining agent for the ^urns Detective 
Agency, guard employees in the metropolitan Omaha area. 
A BeeulTg^was arranged between the local Burns' martager 
and the union to begin negotiations. However, before this 
meeting took place, all but. one of the establishriients to 
which Burns provided services in the 'Omaha area notified ; 
Burns that they were going to cancel their service .confracts-^ 
with them. Burns then cancelled their service contract with 
the only establishment that continued to deniand their ser- 
vices. •! 

The manager of Burns wrote a letter \to the union in- 
dicating that ^ negotiating session would not be necessary 
since Burns would not have any contracts in the Omat\a area. ^ 
The union filed charges against *^urns alleging failure to-^' 
bargain with the union^asjhe exclusive bargainings agent. 
\ Further, it was alleged that' the mejje refusal to consult with 
jtfie union about the terhifnatfon of services is a violation 
/Section 8(a) (5), which defines employment conditions that * 
require bargaining. . ^ \: \ 

The Court of Appeals for the Eighth Circuit distinguished 
this case from Fibreboard, arguing that Burns had complete- 
ly discontinued its operation in Omaha.' . 

Unlike the Fibr^board situation. Burns is not conti- 
nuing the same work at the same plant undear 
similar conditions of employment. No form of corS^ 
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' tracting out or subcontractirig is^ 

Burns for vaUd eqonpniia reasons^ihas w^^ 
J( completely frdrn providirig any 
. • dmaha area.^^ •; •:-"/f.v .>'*;'0;' ' ■ -i.,': ' * 

y r This case raises sever sil intriguing questions. First, there^'is 
/ the juxtapbsitipning of the election yictory^Sy the union with 
* the Agency's termination pf its one rem^ contract, 
; thereby completely ending service in that mark^^ 
^ \ an antiunion animiA? Second,, how 

a firm when it^ services are no longer being demandiki? !^ 
V virbulcL nbt be able to service this market tifrdm ^ different 
; ^ location; which woiild be possible if this was aj^anufactur-- 
ing facility. Third, is the exjjected benefit to aijl linfair labor 
practice restricted to that market of operation? Might difjv 
fererit • interpretations , be necessary ft^r manufacturing 
facilities as opposed to service establishments? Finally, no 
agreement had ever been negotiated. Wliat-was the expected 
return from notification and negotiation? 

In terms of the labor law at the time, the- only issue on 
which this case should have been decided was the antiunion 
. animus. There was no substitution of employees,^ so 
Fibreboard would not smply. Neither would Aaijm^ 
^ it was judged that therp was antiunion animus,lthen Viij^"|pt 
be determined whether withdrawing from this ^arket was la 
partial or complete cU^re/Technically/Burns^^^^w^^ 
down one part of it^ operation. But Burns was completely 
leaving this market. Ho>Vever, if one vvaints to use expected 
benefit in dpriri|pg the status as partial or total, the ^swer 
probably is that unionization attempts could have been 
fofestalled at other locations. J^hus, it would seem that it- 
should have been considered a partial closure; andvtherefore 
an\mfair labor practice. 
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National Labor Relations BoaraskMo^al' » 
Plating and Polishing Comffjotf^ > 
(350 F.2d 191) - ^ 

The Royal plating and Poli^iog Company had two plants 
located within one block of eac| other. The two plants cbm- 
pr!sed*"ia single bargaiijin^^nit. The prpductto^ 
maintenance workers wera^ represe 
^ Polishers, Buffers, Platepj^nrf H 
A bargaining rejations^'p^^ existed for n years, although 
the union had on^y been^ffeftified as the exclusive agent for 
the last 3 years/ There had Been little labor trouble between 
the union and company^.; - ^ 

The union and cjpnipany had just reached a new agree- 
ment. The Company^|KiipWever,^alsb was negotiating with the 
local housing authonty since the property on which the plant 
was located <vas desi|iiated for redevelopment. Prior to sign- ' 
\ ing the new contract with the union, the company had given 
. the housing authority an option fo. purchase the plant. ^ The 
housing authority^ exercised the bption and the company 
closed the plant one month after the new agreement with the' 
union had peerysij^ned. * ' * . 

. The union/c^ violated Sections 

8(a) (5) andVl) of the National Labor Relations Act by 
unilaterally closing ^th^ ^lant. Section 8(a) (1) defines 
employer interference in union activities as an unfair labor 

: tpractice.^^ un ^considering tW case, the United States Court 
of Appeals\ for the Third Circuit stressed the fact that the - 
land oh jyhich the plant was located had been designated for 
redevelppment by a public body.' Thus, "there w;as no room < 
for unioh negotiation in these circumstances. The uniBff>«v 
coul^ -only attempt to persuade (the owner) to move h^ 
operation to another location.*'" Also, since the decision in-, 
yolved a major change in the economic direction of the com- 
pany, the employer did not have a dyty to bargain with the 
union concerning the decision to shut down. 
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'T^ie Appi^ls Court did raise an important issue for ef fects/^^ 
^bargain^ng^^' ■ ,■>' ..•: ■ . ■.■..:'■■.;;;■; . >::-. 

Hoyveyer, under the cif eumstances such as Ihose : ^ jf| 
• p^senteia by the case- at bar an remfeloyer is s^L^ | 
V ; u obligation to notify th^ unidi^^of its intenrvi^^^^^^^ 
; • tio^s so that the union may bfr given Jan opportunity ; 
:.V to l&argain over the Hi^Kts oMhe employees whos^j 
V' . vennipibyment status will fBbv altered by the 
; : rnar^^^^^ ) ^ ; s 

TO a st^tenieM that ^ladv^^ greater 

Insignificance: \/ * V 

I ' There can be no dbubt that the Company, by 
withj^«^irig inform^^^^ intention*' to. ter- 

miniate the Bleeker Strjspt operations/ det^^^^ . 
. Union from bargaining over the effect of the shut- 
down on the employeesT?^ '-"i 

This^ling dictated that there was a mandatory duty to' 
bargain over the^ffects of the closure, i.e3, to negotiate such 
\ issues as seyerance P^Yi vacation pay and pensions. , 
Moreover, the phrase, by withholding information of its;// 

coiild be interpreted as indicating / 
that the Court of Appeals was, requiring typely adv^ri^p 
notice be given to the employees in order to bargain over tljie , 
effects: Withholding inf omiation <;an occur only|prior 1^ tife 
'actual occurrence. However, this interpretation ^a^^ 
adopted, nor has agreement evolved' on whajt Constitutes 
timely advance notice, ' -4 / ^ ^ 

' ■ ■ ' ' ^ f 7 .:V'; v/ 

Ozark Trailers Incorporated I !\ t i;, 

w and International Union, | ' 'j 

Allied Industrial iVgrk^rs of America, 
Local No. 770, AFL CIO i > 

•(161 NLRB No. 48) (1966) (63 1264) 

The National Labor Relations Board dqjcided this/case;;in 
1966. Ozark ^Trailers Incprporated was 6he division 
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, 7 hiiiltiplaflt operatic3iii; althbiigh all three v 
/ : ferent nimesV In Majch 1963, ^he Allied industrial '\\^rkers 
• •; uiriofl ^as qertified^^ 

; 1963i the unlon aiid Qkark trai|srs-exec^^^ their first'jcol- 
V ;, lectiy^^ i. : ^ 

; The following Janiiary) the board of directors of (Dzark 

Trailers decided to close the plant for economic reasons. IS 

^ i They claimed that Ipvv productivity, poor AyOrkmanship and ' 
an inefficiently desighed facility the^reasbns fbr the V 
closure. No notice Of closure was given to the iinioni; in facti / ' 
' the union representative was told' that the layoff wias(\tenj-4^ 
porary. The plant was closedprior to the #d of thfe c^act 

The National L^or Relations Board determined that, 
there was a duty to bargain over the decision. Us decision V 7 
was based On fbiir- separate considerations, '^ey were: ■ 

1 . D^efeibns important to management are Kkely to be im- , V 
'.^ por^nt to empl^^esi . , ^ *f 

2^»J:J^ economic re^ons ^fo^ 
• V sjlited to resolutibh througjilcoUective bargdining. 

- 1 al The duty to bargain only retiuires that full and frank 
■ discussions of the topic be held, not that an agreement . , 
j pe reached by the parties. * „ ' v 

S ' 4. Bargaining^iimited to the effects is not likely to be mean-/ ■ ^ 
ingful when there is no possibility of reversing the deci- 



sion. - > j 



L In making the argument concerfting the importance bf th? 
decision to both management and, employees, ithe Bo^rdl 
drew the parallel between physical capital and human 
capital. Specifically, the Board wrote: 

For, just as the employerihas invested capital in the 
business, so the employjeejas ;invested years of his ; 
.v/orking life, accumulatihgv$eniority, accruing pen- 
siph rights, and deyelpping skills that may or may , ~ 
nQl;be salab^to anotherlemployer. And, just as the 
empl^r's interest in the protection of his capital 
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• • investment is entitled to conside^ 
* ■ pretation of the Act,: so top is th| emplGyM^ 

terest in^iWe protection of his liveUh ; ^ 

The second consideration drew heavily from the^ 
Fibreboard !decis jori, iii which the majority opinion stressed 
the fact t^at Issues involving labor costs were particularly 
suited to resolution through the colIdctiVe bargaining pro-- 

• cess. Furthermore, they pointed out that there were strong 
similarities bet^eea wbcontracting and the partia 
therefore renderingtthe latter amenable to resolution through ; 
collective bargaining. , ' 

In developing the argument pertaining to the duty to 
bargain, but not'hecessarily the duty to agree, the Board re- 
jected the argument that this would iippede management 
decisionmaking. The basic purposes of i,the National Labor 
Relations Act would^ be furthered by requiring bargaining, 
and since the partial closure is a relatiyfely infrequent; event, 
the cost to society of requiring bargajning would not be 
unreasonable. > ■ ', 

.The final consideration is based on the relationship be- 
tweeii decision bargainiiig andVeffects bargaining. What is 
the spurce.of bargaining power for the union when bargain- 
ing over the feffects? Siric6 it is after the fact, there is only the- 
goodwill of the employer to rely on to generate a ^fairj.but- 
'come. Wheh't^ere is a ci^ the decision, 

'\ potentially thfce is greater bargaining power , becajise the^ 
enterprise is ^ill an a^^tiyeccipcernl Tradeoffs can be madfe in 
the process^ of arriving at a decisionv that" ^^i^ mutually 
beneficial. - , , . 

International Union, United Automobile^ 
\ Aerospace and Agricultural Implement Workers 

of America, UAlV and its Local 864, . , 

V. National Labor Relations Board 

^ (470 F.2d 422) (1972) . \ ' - 

Generar Motors (dM)\ owned and operated a facility in 
I which retail trucks were sold and serviced. The employees at 



:ithis,facili ;? 
y (UAW) aridj had^beien^ 

; agreemeritv for four ye^^^ ; 
sell the outlet tb an independent Operator.^^'^^ ' ;^^ ■ 

■ % '■ ..■ r-^ ■ ■:'-':i-:^^'j--f:^u-r ^-'^t ^^^y ^z-^-'. 
: The UAW r^ested that .they? be kept informed of the, 

potential transit ^nd>alsQ that GM and tKeUAW 
; overjl^.dedsionibefore^^ 
no reSdn to discuss the decision iintil after it was majde. The » ' 
U AW filed suit^ Subseqilenilyi <jM completed Ihe^ trarisac- : 
■J tioti with the indeperiderit (d^^ 

r dependent dealer adyised thexurrent employees that lio jobs 
would be available for any of them GM officials then began t 
discussing the effects 6f the salie'and offer^ in 
securing ^plpymen^ GM^J^cilities^^^^^^ ; \ 

In a niarked reversal from: its earlier decisions,' the Na- 
tional Labor Relations Board ruled that the tran a 
**sale of the business /'therefore ba^^^ re- 
quired under Section 8(a) (5) because this decision was at the 
**core of entrepreneurial control.? TheUAW countered that * 
the action was a case of '^contracting oiitV' because GM^ 
, maintained, substantial control and essentially retained its - 
position ii/^the market^ ^ -^^ ^ V / ^ V 

The Circuit Court of A^fp^a^s^^^ GM's assertion: 

that this sale was part of a nati^na^ the v 

bjusiness of running dealershiiJS/ T CjM was under 

no obligation to bargain, bver the decisibi^. ■ 

This decision was [not iinapimous. Judge Bazelbn/^ , 
dissented on the grounds that theri^ had beeri;iriadequatp cbnrf 
sideration of the employees* interest in bargainings and an. 
overestimation of the emplbyerVs iriterest in hbt barigaining^^ 
Specifically, he wrote: ^ y ^ 

The employer's duty tipjjarge^in ijiay cost him time ; i 
- and it may threaten .tlie confidentiality o^^^^ Ws;^^ ./^^^^^^ 
^ negotiations; these problems exist wheth^^^ is 
negotiating a subcontract, a sale or a franchise. But 
these costs can hardly be said to increase because ' 'r 
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*^titleV passes, ; because day-torday ma^bgement ;: 
; chariges handsj b 
. < and V seller'*; or eveii riecessa^ 

withdrawn by .the eniployer arid invested^ b 

the issue may nor hjEiye 
^ start. There; had not been /a change 
■ business operatiori stillowas engagjed iii the same services, tlie; 

^ * only change had beeiii in the^f ^ aHapge^eiit.^ 

had been a substantial change.^ j^^ scppe (/of ,Gen^^^ 
Motors; they wete iio longer in the d^ 
v^rsely, they did not 

■ 'line of business. ^/ '^^ \yh[../:^' .hi'^fh-r:.) 

Brockyi^ay Motor TruckSf^ • 
Division of Mack Trucks^lric. * > ~ 
V. National Labor Relations Boakd: 

^ The United States Court of Wppeals^or tft^^^^ 
decided this case In 15^8. According to the 
operated a nunil^er of track manufacti^^ 
^rved is sales taciliti^^^ 

represented, by th[e internatiolm of Machimsts 

and Aerospace; ;;/Wbrkers^ we^ i covered By .aicolieCjtiveV 
bargaining agrebrnenti After ^JJki^^ 

negotiations ensued for about nine moiUhs^^p the urii^n^^^^ 
calling a strike^After two mont^^^ strikie^anagetne^^ 
unilaterally decided to qloge the sttlicfe^plaht ^ l 
did nbt consult the union aboiit <tHe decision mn did it proir , 
vide any advance riotice^sOhl^^^ «^ ^ f/'; 

The union broii^ht suit^arguing that^^ 
violated Sections 8(a) (1) arid<5) of the Nkipnal Labd^ v 
tionsJ\ct, Management^^fipulat^a-^^^ cljpsi'ng thela^^ y 
was based on ^* economic conside^ 

result of antiunion animus^THe lecon^m^^ ; 
necessitating closure; wVe not spec ; i j h " 
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■ The m)ard niled^atBrocM^ , 
8(a^^5) because when an action direc^^ 
tibnb of employment?^ there is a duty to bargaih irresp^tive 
G^f itne assehidn tha!t the r^ significantly restricts'^ > 

theleriiplpyer's abiUty the business*:;Moreo^^ 

Board i^uled that theife is -pnly a- duty ito bargain,* Aiiot 
necessarily a: dtity tdi reach an agreement, ; . V 



The Coutt bf Appeals first oS a^^ the need ^to ; 

specify th(^;^oriipmic cc)hsider^ to the deqiyon 

to close one plaiJt or change the direction of the business. In 
recounting previous cases in which economic considerations 
had been ^t issue and the finding had been that there was no : ; 
* duty to bargain, it noted that economic considerations were 
major ones such as being oecessary to remain in business or 
^e firm hay^g lo^ c^sid^ sui^s of money. . > 

Bothpajties a^vpficedper^e r^^ 
**wheil a partial dosing is predicated an * economic con- 
sideration,' whatever they may be, there can be no duty to - 
bargain abo«J'it!''^^The Board's rule was **that an e 
has a duty to Jbargain about a decision to close one of it^\ 
facilities, for sufch an action intimately affects the interests of ^ 
the. employees and is the sort of subject thaV the NLRA was 
designed to rie^ch.'''^ The Court of Appeals rejected both 
per approaches arid attempted to fashion an alternative. ^ 

"^hey started'livith the premise that the ainis.pf colkjctiye 
bargaining would b^Jurthered by requiring negotiations.be-; 
t\yeeri an ijmplcyer anoHhe!' union before irrevocably closing , 
' . a pfcyit.- They also ad^djf^at closing a; plant was likely to 
lead to theitermination'pf employmenrand therefore it might 
be called a ''condition of employment. '' Thus, the initial 
presumption was that ,**a partial closing is* a mandatory sub^ 
^ ' ject of bargaiiTing.'''° | 

/ ' .Howe^r, because the Gourt had rejected both per se 
V tules^ additional analysis was necessary^ after , the initial 
- " presumption. First, the/ Appeals Court stated that the in- \ 
* . terest of the employee^ , in bargaining riRist be considered 
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since/ in most circumstances, it is hard to, imagine that 
workers would hot have a strong interest in trying to change 
a (decision tha^ affected their employment, ;^ 

The next element to be considered is the likelihood that the 
decision could be altered through the bargainiiig process. 
The Court rec^nized that there are certain areas i|i which 
the union has greater or lesser expertise and control. The 
area of labor costs is one area ii^ which labor has more con- 
trol, Thiis, there is a positive li^elih^^ 
»be successful. Furthermj^j0, a^ the AppeaTs 

Court cited that considerable bargaining had taken place 
.over plant closure. - ^ ' . ^ 

The final element to consider is thojjmployer's cbunter- 
vailing interest- in "n^t bargaining,' ^ presume that all 
economic considerations outweigh the eimployee's interest i& 
as inappropriate as arguing that management' s intereslt could 
never be so great as to eliminate the duty to bargain over the 
decision. The^Court stated that it could not use the balancing 
test in this case because Brockway did not specify the nature 
of the economic eonsideratipns,'*v 

f^irsi National Maintenance Cprporatw^^^ . ^ 

V. National Labor Relations Board • - 

{ (lOJ S. Ct 2573X1981) ^ ^- " ' 

The most recent ruling^ of the United - States Supreme 
:f<^ourt on the plant closure issue wa^ its decision in F/rW Ai^a- 
'tionalMaintenanceyThctis^^^ 

company provided housekeepirrg, cleaning, hiainten^e552l^ 
related services for commercial c.ustomers in the f^ew York 

. City area. In return for the iiiaintenance services, the cbm- 
pany was reimbursed for its labor, costs and' also received a 
set management fee. Personnel :were hired separately for 

. each contract (locatidirfkhd erriployees >yere not transferred 
among locations, ^ \ * . 

In March 1977 a certification election was^ conducted ; 
^ among the employees at this locatioh, and tfie National 
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Ufiion of Hospital andSHealth Gare Employees was certified 
as the bargaining agent. First National Maintenance Cor- 
poration XFNM) was expenencing difficulties yvith a pur- 
chaser of its gferyices at this time due to disagreement over the. 
management fee* In July the union wrote FNM of its desire . 
to begin negotiations. FNM never responded. Later in July, 
gNM.notified the purcljaser of its maintenance services that 
it was cancellinjg the* agreement unless the ma^ 
was increased. TJfte purchaser would not i^ the fee, they 
agreement was cancelled &nd the employees were given thr6e 
days notice that they/:were being disc^ 

The union filed ah unfair labor pr^^^ against 
FNM charging .that FNM interfered iri'^e activities of the 
union, Sectibn* 8(a) (1), arid^efusecl to ; bargain with the' 
elected represehtatiyes of the union,- Section jB(a) (5)., Bgth- 
the AdmihisJtra;tiy^ Law Judge and the National Labor Relar ; 
tiohs Board adopted the position that FNM had fafled to 

* satisfy its duty to bargain about the decision to terminate or 
^^bout thfe effects. The Gpurt;Of Appeals adopted the i^qsition 
tof the .^pard* but T)ut forth a* different line of reasoning. 

Fpllo\yii)g Brockway, ^ they indibated^ that no per se rule vvas 

* . appropriate under thq law. Rather, there w& a presumption 

in- favor of mandatory bargaining ovei: iHe decision, 'with 
thiat position being rebuttable if the purposes of Section 8(d> 
would* not be furthered. Examples of such circumstanc 
might include: " / . ; ■ 

v/ 1 . Barcainin^ would bQ futije; 

^ 2. The decisipn t^o close Was due ^o eipergency financial cir- 
cumstances* ' f!. 

"3. Firms in that industry customarily Had not bargained 
over such decisions, as dempjistrat^d by their absence 
from collective bargaining contracts. 
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The Supreme Court's jnajority decision; which/Wa 
tej^-by Justice Blackiriun, did not adopt the/rebuttable 
presumption rule developed by the Court of Appeals'. In- 
stead, it devdppeid its OAvn balancing test. / , 

In view of an' employer's need for unduci^mbered . 
decisionmaking, bargaining over management deci- ^ 
sidns Hhat have a substantial impact on .the con- - 
tinuMavailability of employmem should ^^ b^ 
quired only if the benefit, for/Iabor^management' ' 
relations and the collective/bargaining process, 
outweighs the burden placed on the conduct of 
business," 'i 

\ ■ ■ ■ 

The Supreme Court, the basis of its balancing test, 
determined ; tha^j the eifiployer's need to operate freely ' 
i^Utweighed . the. incremenlal benefits that might arise from, 
permitting ^h^^/Wibn to participate in tjie decision. 
Therefore, whfii^busjlness is shut down for purely economfcj 
reasons, there i/no niaiidatbry duty to bargain over the deci- 1 
sion under S»6ction 8(d). If the shutdown is due to a,n anti-j 
union anmlus, the: duty to bargain is protected under Section 
8(a) (3i/which prohibits discrimination on the bdsis of union 



Jership. 



The Supreme | Court took , great pains to ^it the 
^eneralizability of the holding. First, they wrote: -"In this 
bpinion^;we-0|f coarse intimate no view- as to other types p'f 
n^anagement decisions, such as plant relocations, sales, other 
' kinds of subgont acting, automation, etc., which are to ije 
considered on their own particular facts."" Second, the 
Court noted that the Uriion had no control over the size. of 
the managemertt lee, which was the reason for closing. Thus, 
bargaining , would not have been a fafctor in changing 
management's mind. Third.^the Court pointed out that the 
management fee Iiad been ^n issue prior to the selection ,^f 
the union as the bargaining representative. 
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Because of theciaveats given by the Court, it must be ques- 
tioned whether they established a perse rule for shutdowns 
of operations basisd on economic reasons. It appears that the 
Coui;t felt it established a /7er5e yule because it expounded on 
the difficulties of case-by-fase adjudication such as would be 
.nece.ssary under the rebuttable presumption rule. First, the 
employer^ n?ver totally knows ff his shutdown requires 
bargaining or not. Second, if the employer bargains and does 
not reach anr agreement, he does not know with certainty 
whether he has niet the requirements forgood faith bargain- 
ing. Third, if the employer does not bargain,,. feeling that the 
purposes of the Section 8(d) vi^ould not be advanced, and is 
incorrect, thV potential ' cost of that decision could be 
onerous due tp the requirement of paying wages back to the 
day of the decision. ' . 

The Supreme Court raised the most pertinent issue. What 
is the real purpose of requiring bargaining over the decision 
to close? Is the purpose to compel discussion of the closure? 
Ts it to forestall closure oris it to provide information? The 
Court adopted the positions that (a) the union will seek to 
halt the shutdown, (b) bargaining ^ will ^ occur volun- 
tarily — initiated by management— if labor costs are an im- 
portant consideration, and (c) requiring bargaining will not 
improve the flow of information. 

The counter position i$ that information will not be made 
available without mandatory bargaitiing. Information is 
needed to determine (a) the reason for the shutdown and 
(b) wfiat changes will be necessary to continue opejations if 
the jeaspn for shutting dowa is amenable to bargaining. 
Once that information is available, tHe linioivcan niake the 
decision whether it should pursue bargaining.. This issu6 iS' 
addressed at greater depth in the next chapter. 

Negotiations in the formal contract also were used as 
evidence. Whereas the majority in Fibreboard drew upoji 
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current practice in negotiated contracts to find a duty to 
bargain over subcontracting, the majority in First National 
Maintenance cited current practices to find no duty^>^o 
bargain over the decision to close. Specifically, they wrote: 
*/We note that provisions giving unions a right to participate 
in the decisionmaking process concerning alteration of the 
scope of an enterprise appear to be relatively rare. Provisions 
concerning notice and 'effects* bargainmg are more 
prevalent.**'* 

In conclusion, due to the facts of this case, the Supreme 
Court probabty only could rule that there was no duty to 
bargain over the decision. It is questionable, however, 
whether this case should serve as a significant precedent for 
future decisions. It is severely limited due to theJ"acts of the* 
case. • \^ 

Los Angeles Marine Hardware Company ^ \. 
V. National Labor Relations Board ( N\ 
(602 F. 2d 1302) (1979) . 

A significant recent development in labor law concerns the 
relocation orjwbrk during the course of the collective 
' bargaining agreement. Th? position that has been taken by 
the National Labor Relations. Board, which has been upheld 
by the United States Court of Appeals, is that the relocation 
of work, even if it is for economic reasons, while the contract 
is in force, violates Sections 8(a) (1) arid (5) and Section (d) 
of the National Labor Relations Act: Although several cases • 
have helped to develop this rule, the two principal cases are 
Los Angeles Marine and Milwaukee Spring which are 
discussed below. ^ 

Mission Marine Associates was a holding company foi;- 
two divisions, Los Angeles Marine Hardware Company and 
California Marine Hard>yare Company, (^al Marine was^an 
inactive shell pnor to March 1977 whereas LA Marine was 
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an active division. LA Marine had an established bargaining, 
relationship . with the Chauffeurs, Sales Drivers, Ware- 
housemen and Helpers Union dating back to 1956. ■ 

LA Marine was facing potential operating deficits that in 
part were due to the high' union wages it was paying. The 
company tried ta obtain relief from the uni^djiring the 
1975 round of negotiations, but was uBgu«¥essfui. The corn- 
pany met with the union in 1977, indic^eCit w^s pilanning to 
relocate and proposed a new contract folf the relocation. The 
union 'refused to discuss the matter, given the existing con- 
tract.. The company proceeded with the relocation, ter-< 
minated the union workers and activated Caj Marine. ' - 

Foj purposes of establishing whether an unfair labor prac- 
tice had been committed, it was determined that LA Marine 
and Cal Marine were the same employer. Cal. Marine was* 
simply continuing the operations of LA Marine and, 
therefore, the relocation,' firing of union workers and' 
establishing a new pay schedule all constituted mid-term 
repudiations of the contract. LA Marine countered that tlje 
collective bargaining agreement only covered work done at 
the old location. 

. The two principal .legal points made by the Appeals Court 
were: . 

1. An employer cannot alter mandatofy contractual terms 
while a contract is in effect without the Agreement of the 
union. ^ 

2. An employer is not relieved, of hs duty to recognize the 
union by, relocating when the relocation*is an unfair 

^ labor practice. 

i The results potentially, could generate some interesting 
iwists. Jhe unfair labor practice arose befckusethe terms and 
/cpnditions of the collective bargaining agreement were ijot 
■^applied to the new employees at-thie new location — \yages 
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had been changed unilaterally. What if^the company h"?idf 
' simply relocated froip LA Marine to Cal Marine and had not 
lowered wages? Would this have been a strict instance-of 
relocation and therefore not subject to bargaining? The firm 
could have used this tactic and then subsequently sought 
decertification and reduced the wage costs at the^new loca- 
tion, say pne year later. The reason for the relocation pquld 
simply have been a more efficient structure or >the potential 
. for a more efficient operation. 

According to one writer, "goad faith bargaining under 
Section 8(a) (5) requires not only that the parties abide by the 
provisions of the cpUective bargaining agreement, but that 
neither party will undermine, circumvent, or avoid the ppdvi- 
sions of the agreement.** (Bosanac. 1983) ^Conversely, 
another writer indicated that An employer tljat is not 
specifically prohibited by an agreement from relocating 
bargaining unit work during the term of the agreement re- 
tains the right, after l^argaining, to relocate that work'during 
the term of the agreement if the relocc^n is taken in 
response to a need to reduce high labor cCSfs:** (Klaper 1983) 

It is obvious that there is considerable disagreement about 
the extent of this ruHng. It/also brings out the fragile demar- 
cation that exists between unfair labor practice cases and 
justifiable actions. Specifically, according to.the Board*s nil- • 
ing, the unfair labor practice did not arise from relocating 
V the work, it was due to reducing wages. Had the company 
' argued that the new work relocation was more efficient, and 
had it maintained the collective, bargaining agreement, the 
employer* s actions most likely would not have been found to 
be an unfair labor practice.^^ 
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filwaukee Spring Division of Illinois 
Coil Spfing Company and United ^ 
Automobile Workers (UA W) 
and its Local 547 v 
(265 NLRB Np. 28, 111 LRRM l486).(1982) 

This case was decided by Jhe. National l^abor Relations 
loard in'J982. The Board applied the theory developed /in. 
.05 >1 nge/e^M^rme to decide this case. 1 

The fancts. of this case wereWs follows. jHe parent c/m- 
►any, Illinois Coil fepr^ng Con>pany, had a union fa^|iiy in 
Milwaukee and a monunion facility in McHenry, Illinois*. 
Vhile a contra1:t was in>ffect at t^ie Milwaukee facility, the-* 
ompany asked th^nipn to forego 3; v^^^ 
;rant other conti^act cpncessions, paftm sofhe 
msiness had been lost. T^^ 

elocate :the assembly operations froni Milwaukee to 
4cHenry, (where 'wage payments were epns^erabl^^^ 
rh? union refused to grant the concessions, but it did in- 
licate that it was willing to continue discussion^. The com- 
pany proceeded with the plans to relocate the work to the 
vIcHenry facility. \ 

The union charged"that the decision to relocate Wr^c diirr , 
ng the course qf the contract constituted a' niid-terin 
epudiation of the collective bargaining contract. The relpca-, 
;ion was due solely to the desire to go from the higher lal?or;; 
:osts at the union- facility tp the lower labor costs' at the - 
nonunion facility. \ * 

The company asserted that because it had engaged in decfv* 
sion bargaining, and because it had offered to engage in ef.^; 
fects- bargaining, it cortld" relocate the/work. .Furthermore 
this was possible because the collective.bargainin^agreement 
had no express 'prohibitiopH^girinst relocation: 

The Board ruled that the companyfs relocation. of work 
during the contract violated Section 8(d) Because the union 
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had not waivedjts right to object to the move^ evei though it 
had bargained byer it, and the collective bargaining contract : 
also did not c^ontaln language indicating the urii^^^ un- 
equivocally waived its right to. object to the relocation. 
Specifically, the Board wrote: ' ^ ^ '^^^ 

T^e Board has held that Sjktion 8(a^ 
tion by.an employer of tl]te terms and conditions of 
employment embodied in a collective bargaining 
agreement during the term of t)ie agreement 
without the consent of the union, even though th6 
employer^avJjAve 'previously offered to bargain 
with the uradn^abodt the change and the union has 
^ refused.'^ ' \ | / ■ ' ^ 

Both the company aid tlhe^union were boun^ by the terms of 
the collective bargaiifihjg contract while it was in force. 

In some respects, tlie thrust of the decision is counter- 
productive. Consider the following, scenario. A collective 
bargaining contract is in force. The firm begins to experience 
financial\ difficulty. It approaches the union for some 
assistance in making it through the period of difficulty. 
However, no agreement is reached" with the union to alter 
mandatory terms, The firm has four choices^ 

1. The companyVcan close the oj^ration and there is no 
violatioiy^^ction 8(d). ? 

2. The company can continue bjperating at the facility until 
the financial difficulties become so severe that it has no 

• (choice but to close the facility. There is qo violation of 
Section 8(d). 

3. The company can operate the facility until the contract 
expires, at which time it proposes Draconian terms. If 
no agreement is reached, it can relocate the work 
without violating Section 8(d). 

' ■ ' •• 'f ■ . * "' 
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4.The tortjpany can relocate the work in ainattennipt 

tain financial relfef and incur a violation of Section 8(d). j r 

LosJ of markets or other financial difficulties do ^^^^h^^^ 
necessarily occur on the same cycle as thie collective bargain- ^^^^^ 
iijg^ contract. As the options abbye indicate^^ withcm^ 
mechanism for mid-term flexibility, all br nothing solute 
will \)e used. It is somewhat incongruous that closure is a>\ 
-iegaPJ solution whereas relocation while a contratt is in ef- 
fect is not, even though both can generate the same inipact 
oa the workers at the site." ; ^ ) ' 

Although aii appeal had' been filed with the Seventh Cir- 
cuit Court of Appeals, the National Labor Relation Board 
requested that Milwaukee Spring I be remanded to the 
Board. In July 198>, the Court of Appeals relinquished 
jurisdiction; oral arguments were presented in September 
1983 and the Bo^rd reversed its decision January ^1984 in 
Milwaukee Spring II j26S ULRB No. 87). • f 

In reversing its decision, the NLRB ruled that the firm (did 
not violate Section 8(a) of the National Labor Relations Act 
because the contract did not expressly cover the condi- 
tion — relocating work from one facility to a!nother. Since 
there was no contract provision under which the union had 
to agree to a change, Milwaukee Springes obligation simply 
was to bargain in good faith to impasse over moving work 
befor^instituting the change/ \ \ ; 

The Board adopted the logic\ presented in Los Angeles 
Marine, but to the advantage pfythe employ^ The Bpa^^ 
agreed that the contract was still p force at the Milwkukjse 
facility and there had been no'change in terms and condi- 
tions at that facility. Had any workers been employed at the 
Milwaukee location, they would hay e been entitl^ tOyt^^^ 
contractually agreed on^wages. ; , ' . v 

. This writer's reading of the opinion suggests ythat ati 
unintended lyecedent may have been set. It appears that the 

■ " ' - ■ ■ 'i - \ / 



ERIC 



,6^ 



Jijdicial IiiierpretaitipnsA 



, Board cori^di?red; of 
wbaf^aAing. Sj^cifida^ theMemploy^ 
J ment condition^ nbt^* con- 
tained in* the jcontract^^^ emplo>fef' s obligation , 
•reiriains Itliqi gener al ; biw good f ^itK to im- 
^passe; pyer^ tip^^ 
Chahge.^^ 

cbnisidered a ternlprjcim 

-in this:.x:ontextvimplie^^^ it isv'^^^u^-.' V. 'Hl^^ '^Vi-^^'-^v^^' . ■ 

: Althpyjgji the^NLRB. h can rtblotiate its 

worl?,v;trife 

now js a l'sp^ m th^eircuitsi?^ ^ ^lsb sti]|^ 

servek pri^teden^ on which case a cou^t lelieS?! 

oi\r—jL6sAng^ or A37/m^^ 

come cOuId quite different- with^astlj^ differed cost ^irn- ^ 



pUcatioris i for : firjtns . 



h^ihary and CpnGlusibns 



The summation of the)^l 2 c^ep^ pijpvided dn table 3, l| in- 
' dicates several disturt?ing]f^ bf the decisionsv>/rhe>^^ 
(a) the concern w|th/^rc^^^^ and putcpm^^^ (b) th^ ^ 
; unspecified nature b^ consideratip^S^^^^ 
ment of antiunibn^aniniiuis^^ the shistrp distirictipn befwfeen^ 
relocation arid plant; closure, and (e) effects balfgainiM. \ 

,1 The febncern with process and not oiitcbme^ ^yeryWident 
. in ihi Pibrebdard 3j\ dif- 
, ference in the outcomes I betwe^ replacing drivers-salesmen 
with independent contractors\tc^**di^^^^^ pro- 
ducts,' and subcontracting i put mainicM that 
had been performed by employees? 
eniplbyees were replaced with ribnemployee^: Both activities 
were designed! to reduce the costs of a particular ojperation. 
The products prbduced;^^ d^ not change ;np^ did^ firms 
change their lines of business, They did ript J change their at- 
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: - - : tachment to a pattl^Pr mar^fethey chaiiged an activity. , 
• Although Adams Dairy did engage in spme disin 
capital because it no longer needed to own a fleet of tn^^^^ 
is an overstatement to say that it was ia ina^^^^ 
: \' operation of business:, . , 

Coiiviersely, suppose Adams Dqiiy ^^^ 
reduce its labor costs assbciated with the delivbry^of its prp- 
■ , duct and[ Jjad gone out of business as a: . result/^^ 
t not hiave been a satisfactory ' spiutioni either. Numerous 
I employees would havQ l^^^^ distinction 
h dlndi^ Adams^ Da^ iisy unclear; and 

V ; ; therefore^ the determination Whether there ^ is a duty tp 
y t^rgi^in over the decision ^^^^ basis of terminology of th^ 

'■}^f:^;:pr<:?i:e ^ ^i' '■''-{■■■■'u \^ 

: i; ^ In tji|s regard, consider the L^^^^^ 
; | There^ ^As no change in the* actual business, the dealership. / 
\ r Ownership of rt had , Changed by means of a salfe. Alj,though 
'{^Y ^ GM was changing the nature of its business, th^re was rip 
change in the pjcoduct/se the skills pf 

;\ the ^individualist nec^^ produce the product/ service, 

1 However^ because it was^ -sale, jthe NLRB considered it/ a 
; .totally differe^^^ impact on the 

' S ; eriiprtoyees was thp same as closure, " . ' ? 



^ E(;onomic consideraci<?ns are evident in all of these cases. 

1' Examples could incliude unsatisifectory 'profits, loss' of 
market share; high labor costs, popr workmanship and; low 
productivity, and managerial^ tiiffi clients/sup- 
pliers. All of thesp are economic difficulties and con^^^^^^ 

, tions. Jhe key differeriq^ is that some issues -are more ^likely 

J to be resolved through^ collective barga^m in 
other situatipns the economic considerations are likely to be 

! beyond the scope of the bargaining relatipnship, / i 

-r . Consider Lqs^ Angeles Ma^^ 
this light. The econoihic difficulty was high labor costs in the 
former, and high labor co§fs and a lost subcontract ip the lat- 
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ihe decision to close one plant of , decision,to make a major change . ^the meaiiingif .terms ii^iou ' 
■a multiplant operation?. ■ in the economic direction of the ' 
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the effectsiilK; 



, Is thve a duty to bargain over ' Thereis a duly'tobargaiiiovcr 

the decision to,close one plant of the decision when the 'economic 

a multiplant operation when ' considerations are amenable to , 

closure Is due to economic " . ' ' bargaining, , such as poor workman- 

coiisiderations? ' . .. / • ' 
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ter. The^higher labor costs'also .wef e coupled^ though,, ^ith • 
having alternate faciUties availabj?; PresiimaJ?^^ 
have been possible in both cases to' begin bidding projects 
, from the alternate plant. As projects were compiet 
^ current facility, those worker^ coulcl be phased out, arid the 
plant eventually closed^nstead, at least in the lafter case^^ 
they attepipited to negl^tiate. What could haVie; facilitat^^^^ 
those negotiations so ' that they would have 'resulted in 
sati^actorjjr outcomes for both management ar^d labor?. The 
r4ilfng in Milwaukee Spring // conies closer to this position 
by implicitly, holding that relocation's a^mandatory topic of 
bargaining. : V ; t * * 



The treatment of antiriuibn animus also is prpblemjatic 
throughout these cases. Darlington closed to avoid having to 
negotiate: a contract with the duly elected representatives of 
the workers. Burns Detective Agency* clpsed shortly a^^^ a 
representation victory, Ozark Trailers closed one year after a , 
representation election \vas won by the union. First National J 
Maintenance decided to discontinue the particular opera- i 
tions shortly after the representation fejpction was won by the 
union. ^ Only ix\ Darlington were thVe no mitigating cir- 
cumstances, however. Jheyjuxtapositioning of certification 
and closure has clouded /(a) , whether there is a duty to 
bargain, (b) whether theJ^eason for closure is amenable to 
resolution through c^^ll^ive bargaining, ahd (c) whether an- ^ 
^iunion aninfUs is present in these cases. 

\Ar^ theroLdifferences in the nature markets and goods^ 
*anci services produced tHat should impact^^^^ the determinji- 
tion\of antiunion a For example, in Darlington the 

Supreme Courtis riiling was partially premised qn the ra- 
. tipnalization that theriji must be some potential benefit fof- 
the firm from unfair labor practices in order for there to be a 
judgment of ai\tiunion animus. Thus, complete closure 
would generate no future benefits because the pWner would 
not be in business to t^ke aft^antage of them. 
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Partia^<^sure oif a 
these benems because (a) ttie company ;stiU could ^sefv? the . 
market with goods pro^^ 
i actipri would -have a cW^ on union ^organizing 6c- 

tivitigs^at the xither plarits;^^^ : / r " 

Would partial closure of a service operation arising f rpni 
' antiunion animus generate these same, benefits? For a firm 
providing services, the market area is limited geographically . 
It may ;hdt be possible to provide^^ services from a 

geographicaliy separate location/ Thus, the closure of a ser- 
vice establishment is tantamount td c^mpletje closure; it is a 
total >yithdrawal from a market. However/ the .dif fusioh of 
the information and the benefit deriveci frora^ an unfair labor 
practice are not restricted iiAthe same wiay. The timing of the 
' representation election victory and the closure of the Omaha 
operation in Bwr/i^ De/ec^/ve could have s^t a clear signal to 
other establishnients, if they were not already orgaijized, 
that selection of a representative could result in closure. 

Another area of concern is the sharp distinction that has 
arisen between relocation and plant closure. The ou^tcpm'es 
for the' employees, again, are the same— loss of empi[c>yment. 
However, in the former case it might be suggested that the 
economic considerations in the decision to relocate jare not 
quit/ as severe as they , are in the closure decision. ^ TKe ^ 
judiqial interpr^tions encourage the firms to take the more 
drastic step, closing the facility; As spelled out in Milwaukee . 
Spring I, thfi firm qbuld escape the unfair labor Ipractic^ 
charge by closing tl^^plaIlt'^^ Hovvever, the f irfflL 
^could.not relocate the^Wotk beci^se it is an unfair labor 
practice; 

Milwaukee Spring IL maintains ; the distinction between 
; relocation and closure, and some of the logic is questionable.' 
. But the broad interp^rqtation, which niartdates bargaining 
oVer relocation but permits relocation during the contract if 
• the bargainers reath impasse, is more consistent with main- 
taining profitable operations and emplc?ymen|. \^ 
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The final-issue is effects barga^ seems to be no 

disagreernent that bargaining over the effects of closur^^^^^^^ 
mandatory topic of bargaining under^ S^^ 
closing bargain is the ja^ 

*ing usually inyolyes rights of empl^ arise as a result ; 
of^clo^ing, such as severance pay^ ;^^ 
benefits, grievances, arid ■ posjsible feemployment\^ other 
part|^ of an employer's eftt^ptrise/' (fife^ V . 

Whether actual bargaining 
onlV a duty tpbar^iri over tl^^ffects must be questioned. ' 
The Appeals Cjourt in Royal Plating and^^^ 

There can be ao doubt that ' the Cbixipany,' by- ' 
- withholding information of its intention to ter- 
minate the Bleeker Street operiatip^^ 
Union frohi bargaining over the <fffect of t^^^ - \ 

down oil the employees.^* * i " ; 

The Board in Ozark Trailers doubted the meaningfulness of 
bargaining .bver the effects when there is no possibility of ^ 
reversing the decision. " ^ ^ . ; . 

If effects bargaining could be combined with idecision 
•bargaining, a number of the concerns expressed above could 
be alleviated. First, notice would be given so the plant would 
still be in operation. Second, tradeoffs could be made be- 
tvveen the duties to baf*gain. tor example,;t.he union cpuld 
waive future effects bargaining, with its associgte^^^ inV 
return for a cpmmitment to keep the plant ppeiratm^i^^ the 
other hand, the Union could seek a more attractive -closing , 
bargain by waiving the duty to bargain over the decision: to 
'closed ' ■ ' • ' . - " ,■. ■ ' 

In conclusion, the- judicial interpretations of the duty to . 
; bargain over the decision to shut down a plant are proble-" * 
matic! The decisions revievyed have demonstrated (a) the 
concern with) prpcess and not outcome , (b) the unspecified 
nature or narlrow interpretation of economic consideratipns, - 
(c) the tr^ai^ment of aritiunion>animus, (d) the sharp distinc- 
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tion between^ relocation and plint closure, and (e) effects 
'bargaining,^ ' • 1-^ . ' . 

i'/flfeVnce with case-by-case adjudica- 

tion have prompted some students of these issye to propose 
alternatives, such as per se rules which would define more 
clearly ^htn there is a duty to bargain ovej the decision to 
close. These per 5e rules, which would require a legislative 
amendment to the National Labor Relations Act or enuncia-^ 
tion by the United States Supreme Couh, are: presented and* 
evaluated ip the next chapter. / • ' - . 



NOTES - • 

* ■ ' ' 

' . . ' ' , '* ' ' ' * ' 

1 . The adminis^ative procedure requires that charges of unfair labor 

practices be filed with the National Labor Relations Board. The regional 
st§ff of the NLRB investigates,the charjges and attempts to promote a set- 
tlement. If the Regional Director files complaint, a hearing is held 
bpfore. an Administrative Law Judge (ALJ). \ ■ j 

.^ If a party disagrees *ith the finding by the Al!J/it can appeal to the 
NLRB in Washington. That appeal is heard by a team compose^ of three 
of the'^five appointed members of the National Labor Relations Board. 
Appeals to the NLRB^s^decision are filed with the United States Circuit 

^ Court'.of Appeals: Finally, the United States Supreme Court 'niay agree 
to hear an appeal of the decision of the circuit four t. . . 

2. Fibreboard Paper Products Corporation y. Nattonai Labor Relations* 
BoarJ. 85 S. Ct. 398 (1964). 

} . National Labor Relations Board v. Royal Plating and Polishing Com- 
pjAi;^. 350 F. 2d 191 (1965). * ^ ' 

A.. Ozark Trailers I ncorporajed and International Union, Allied^ In- 
dustrial Workers of AmericaJ\6\ NLRB No. 48 (1966). • 

5.' 161 NLRB No. 48/ 

6l. Textile^ Workers Union "^America^v. 'Darlington Manufacturing 
' Company,^ et aL» and Nati^l Labor Relatiorjs Board v. Darlington 
Manufacturing Comparty. S, Ct. 994^(1965^. 

7.. First National Maintenance Corp)oration v. National Labor Relations 
fioarrf, 10; «- Ct, 2573 (1981). ^ 
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8. National Labor Relations Act, Sectiorv 8(d). ' 

9.101 S/Ct. 2573l^98i)/ ^ • . 

10 : 101 S. Ct. 2m * > . 

11. 101 S.^a, 2S73, 2585. , 

12. National Ihbor Relations Board y/ Wooster Division o/ Borg- 
Warner torpoiration, 78 S; Ct. 718, 72J (1958), ' / 

13. 85 S;Ct. 398,402(1964). • {7]^- 

14. 85 S. Ct; 398; 405 (1964). ^ :|] 

15. 85 S. Ct. 398:409, 410(1964). . f" 

16. National Labor" Relations Board v. Adams Dairy, Inc., 'ill F.2d 553, 

'17. 322 F.2d 553, 562 (1963). 

18. Textile Workers Union of America v. Darlington Manufacturing 
Company et ai, and National Labor Relations Board v. Darlington 
Mantifacturing Company et aL, 85 S. Ct. 994, 998 (1965). 

19. The Court masked the question of whether there is a symmetrical 
obligatipn or Jack of one between employees and employer. They quoted 
from the Cojirt of Appeals the following statement: The Act **does not 
conipel a person to become or remain an employee. It does not compel 
one to become or remain an employer. Either may withdraw from that 
status with immunity^ so long as the obligations of any employment con- 
tract have bebn met.*' (Darlington Mant{facturing Company v. Textile . 
Workers Union of America, 384 F. 2d 682, 685 (1963)). 

20. -85 S. Ct. 994, 1002,(1965). 

21. National Labor Relations Board v. The William J, Burns Interna- 
iional Detective Agency, 346 F,2d 897, 903 (1965). 

ft 

22. This section became an issue because closure could be seen. as. 
violating free speech protections. .*' 

23. 350 F.2d 191, 195 (1965). 

24. 350 F.2d 191, 196.(1965). 

25. 350 F.2d 191, 196(1.965). 

26. 63 LRRM 1264, 1267 (1966). 

21 i'^ter national Union, " United Automobile, Aerospace and 
A gmultural Implement Workers of America, UA W*and its Local 864 v. 
National Labor Relations Board, 470 F.2d 422, 428 (1972). 



.84 



Judicial Interpretations 75 

28. Brockway Motor Trucks Division dfMack Trttcks^ Inc. v. National 
Labor Relations Board/582y,. 2d llO (1918) .( ^ 

29. 582 F.2d 720, 732 (197?); . \. 
/30. 582 F.2d 720, 735 (1978). ^ r \ 

3 L 582 F.2d 720, 745-749 (15^78). 

32. 101 S. Ct. 2573,-2581 (1981). 

33. 101 S. Ct. 2573, 2585 (W81). 

34. 101 S. Ct^ 2573, 2583 (1981). ' ' ' 

35. Bosanac (1983) wrote; "Work transfers, perse^ sire not proscribed 
under, the Los Angeles Marine theory, Oi\iy when transfers^pf work 
become the means to achieving improper ends, midcontract modifica:' 
tion, do they become illegal.'' (p. 76). ^ ; 

36! Milwaukee Spring Division of Illinois'Coil Spring Company and 
United Automobile WorkersiUAW) and its Local 547, 111 LRRM 1486 

(1982). \ ; ' ' 

'',*•>'. . , ■ ■ , 

37. Two other cases th^t fall within ; this general^arta are: Brown Com- 
pany; Brown Company, Livingston-Graham Pivision; Brown Company, 
Tri'City Concrete Division; L-T Transport, Inc, and Kris A. Boriim et 
al. 243 NLRB, No, 100 (1979), 1979 CCH NLRB #16082. Tocco Division 
of Park-Ohio Industrie, Inc., andAuto Workers, Local 91, UA ^K"(257 
NLRB No. 44) (107 LRRM 1498) (1981). 

38.350 F.2d 191, 196 (1965). . 
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the Duty to Bargain 

^^^^^^^^^^^^^ . 7^ 



Introduction - 

A number of the students of labor-management relations, 
as well as the National Labor Relations 6oard and the 
Courts, have attempted to develop guidelines, tests or rules 
for dettermining, Whether and under what conditions there is a ' 

.duty to ba^m over: the decisipnr ig close/ Naturally, the, 
detefniiriation could be njade on a .case-by-case .basi^, but 

\ that is' extremely costly. As St. Antoihe (1981) has written, 
Vthis^has the attraction of maximizirig fairness in individual 
situations,' but it can lead to uncertainty and ilnpredictabili- 

Notions of equity have led to the rejection of the polar per 
se rules: (a) there is no duty to bargain over' parf^ plant 
closures, relocations or major technological changes 
resulting in large scale displacement, bf labor; (b) there is a 
mandatory duty to bargain over all decisions leading to the 
permanent displacement oi^ dislocatibn of workers from a 
particular employment. Furthermore, the more recent ruL-' 
ings on niid-term contract repudiations also are.unsatisfac-- 
tory^ because they encourage ctbsure rather th'an achieving a 
solution that maintains employment and 'profitable opera- 
tions. ^ , ' Y 

The guidelines, testS.w nil^s that have beerl suggested have 
several features in common. They hope tq cover as maiw of 
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the potential circumstances as ppssible .without requiring 
; fat^ining in aU situa^oriV, ^ they hglp^^o , be 

sttaigbtfor^yard and so as to "Srelte the 

'least conftxSiori poss^ approaches to be con- > 

-^idered belbw are Schwarzfs employment siA)stituti6 rule, 
Rabin*s seven point guid^^^^ part test develpped 

m^Brockway and Heiosi:'^ nile p^^ presumption. 
This chapter ends with the presentation oF a -new proposal 
addressing the determination of the duty to bargain ov^er^^the 
deci^on to close. \ y ' . - < , 

Empioyment Substitution Rule ^ 

Sghwarz (1970) proposed the eni'ployment substitutioji 
rule in his article, plant Relocation or Partial Termination- ' 
The Duty to Decision^Bargain.** The rule is: [\ 

^ Decision-bargaining should be required in ali cases 
where the employer plans to substitute non-unit 
! workers for unit workers. , - 

It is a straightforward restatement of the decision presented 
in Fibreboard Paper Product^, Corporation v. National 
Labor Relations^Boqrd, which involved "the repiacemenli of 
employees in ^he existing bargaining unit with those of an in- 
dependent Qontractor to do the same work under similar con- 
ditions of e;mploymerit**' HoWever, whereas'' the abdve 
represented a definition of contracting but, Schwarz's rule 
also >yould apply to relocations! • 

Schwarz*s approach has /the desirability of' being 
straitthtforwardl There are^ ho probability statements 
associated with it. The union would need to be consulted if 
e^loyment is substituted; if riot, there would be no need for 
consultation/ ' ;^ ■ " : 

. However/ this rule would not require bargaining in all cir- 
cumstances where a solution may be Jdrthcoming and would 
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require bargaining in others where :'pe^^ there is no 
possibility of a solution being reached. To evaluate thiSj it is 
necessary to develop a taxonomy of; closures. They can take 
the following formsl ,; 

1 . The firm continues operations lat the location, but somQ 
I employees; are displaced by individuals who; have been 
y contracted to perform the same duties;. [ 

2. The firm relocates its operation so that it is producing 
I the sanie or similar product in a different facility and 

with new employees. ^ * 

3. The plant closes because it is no longer competitive due 
I to high labor costs or low productivity. 

4. The plant closes or relocates becauseithe present market 
for its produc|:iio longer exists,* i; V 

The employment substitution rule would require decision 
bargaining in the first two instancfes^ and also sometimes in 
the fourth circumstance. It wou|d not apply in the third in- 
stance, which may be the critical one. According to Schmen- 
ner'sK1982) analysis, high labot costs or work rules were the 
principal reason for closure in over one-fifth of the cases. 
Thus, the expectatiort is that! negotiations possibly could save 
Jobs an^d restore pro fitabjigi operations in the thfird instance, / 
yet decision bargaining would not be required. 

. Bargaining could b*b required when there is no possibility 
of a solution being reached. This rule would require, bargain- 
ing wh6n a firm i-elpcates; its operation because' the present 
market for its product no longer exists. For inst^ce, con- 
sider thejif^ that has been a supplier to a finn>that has 
relocated. la order to stay in business; it is forced to retocate 
to an area jn which it can negotiate new confracts. It still is in 
the same^line of business, although it has substituted 
employees. Bargaining would l^ve d very low probability of 
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:■, ^ altering the decision to reloc^^^ 

bargaining would be moire important. ; ' ' ^ 

Rabin's Seven Point Criteria 

Rabin (1971) proposed a seven point criteria for determin-; 
ing wh|n there should be and when there should not be a 
mandatory duty to bargain ov^r the decision to dose a plant. 
. The s§veh points are as follows: ; 

^ 1. The impact on employees must be c'ertain and direct. 

* 2. The decision must not be minor or recurrent. 

3. The issue must be within the expertise of both parties. 

4. The decision to terminate operations must be based on 
- factors that are not so compelling that the bargaining 

process cpuld not possibly alter them. • 

5. An ^^established," not merely **technicaR'* bargaining 
relationship must have been in effect prior to the deci- 
sion. ■ \_ 0 ^ ' 

i 6. The statutory requirement of good faith bargaining, 

particularly as to notice^ must be interpreted flexibly So: 
that the employers freedom to act is not unduly imped- 

- * ed. ■ ■ ■ *' 

■■ ' , , ■• ■ 'I'v , ■ ■ " 

7. The parties should bp given wide latitude to allocate 
maitagenrient functions by consent.' 

The first two points remov6 such decisions as new sales or 
' marketing strategies, which may ulljimately. diminish employ- 
« meat, frorti mandatory bargainings Conversely, a plant clos- 
ing, a major technological change or a relocation all have 
certain and direct impact on employment in the short run 
and do not necessarily recur oil aNt^lar basis; Therefore, 
. decision bargaimng would be manHatpry' o^ 
assuming the other criteria are met, 
' ' ' ■ V"' — \ : V ■■■■■ 

■ . ■ ' 
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th| thrfd and fourth points estabUsh th^ the reasdn for 
the- relocation or partial closr^ 

through the bargaining process in order to mahdat^ decision 
j biargaiiihig/ Stating tha^ the^vissue must b^ within the ^ 
;^|se: of both parties' ■ can bMntef preted narrowly or^expan^ 
; ; sWelyi The narrow ihter^^ would hiofld that only fe^^ 

costs and work rules would be within the expertise pf both 

Parties: A mbre expansive interpretation >yould contend that 
, prpduction processes, maj or purchases of Equipment and 
\ i perhaps new markets also fallih the area of expertise of both 

parties. The quality of work life nlpvement/ quality Wrcles 
Varid other nlanifestations of labor-management cooperation 
, have shown th^t production processes and the general bpera- 
^ tibn oiF facilities also are within the expertise of "^some lab.or 

organizations: . - '\\ ■] • > 

"The definition of compelling factors is not sufficiently 
clear tb forestall case-by-case adjudication. For example, is 
loss of ^ key source of a factor of production a cpihpeljing 
reason? i^Cbnsider the case when another source becomes 
available, at a higher price. The^hi^her price does no 
permit profitaBle proUiretiett of the product, but bargaining 
*with the Union results in labor costs being reduced so that 
prbductHon can be resumed with the "new source of the fac- 
tor; and the output can be sold at a profit. Although the 
compelling reason was altered through bargaining, the prob- 
ability of bargaining being successful in this instance is likely\ 
, to be quite Ibw. .^j 



* Restricting the OTty to bargain to established bargaining 
felati(j>nships wpuld accompHsh ty/o things. First, it would 
separati| !the diity to bargain controjv^rsy. Section (8> (d), 
from/ thi unfair labor practices issue. Section (8) (a) (3), If a 
closing occurred on th6 heels of a union representation elec- 
tion,- ^ithput a contract formally bargained, the isstfe could | 
siirtply be 'fettled oh whether this was an unfair labor prac- 
tice. By bfmging in the duty to bargain, precedents are 
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established about the duty ;tO i bargain even thought n 
bargaimhg has ever occurred, v - : ; v \]- 

; Second, thfre would be^ history of bargaining betwee 
the two parties which cou Id be built upon in develbpi ng ex- 
pectations for a settlement, Severd cases,' the rnost im^ 
tant being First National Afam^ 

tional Labor Relations fioarcf, ihvolved a situation where the 
union selected in the representation election never had 
negotiated a contract with the eny)l6yerv Tl^^ facts of 
the case did not lend themselves to makihga judgtnent about 
the potential efficacy pf^bargaining; r\ 

One criticism raised frequently of the duty itoM^^^ 
bargain is t^iat there is no incentive for the unipn to reach an 
agreement concerning the potential closure because^ the 
longer bargaining continues, the longer the plant^reniains in 
operation. Furthermore, there, is the fear that breaking off 
negotiations, even if no progress is beings made, will be judg- 
ed as failure to bargain in gOpd faith, with penalties assessed 
accordingly. Rabin's sixth point, by suggesting flexibility in 
the interpretation of igood faith bargaining, hopes to en- 
courage sincere bargaining by ensuring, that the process can 
be ended withoyt requiring management to reach an un- 
favorable bargain. However, a flexible interpretation ^oes 
not necessarily reduce uncertainty or unpredictability until 
after sufficient experience exists to devel^ a reasonajjle ex- 
pectation of the definition of flexible interpretation of good 
faith bargaininjg. ^ . ^ ' 

Mature bargaining-relationships may specify prerogatives 
of both management and labor in the bargaining contract. 
Rabin's seventh )point suggests that judicial interpretations 
should not overrule these prerogatives sa that botJi partners 
can; be reasonably certain about what issues ihey must 
negotiate and those in which management can act unilateral- 
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iy without fear of bdrijjr^ m violation of the National ^ 
Labor Rela^^ -ov f'f " r * 

{^It is very ironic t^ neiither Sci^^ , employment- 
substitution rule riot^t^^^^^^ seven poir^' criteria developipd by ^ 
i^^dRabiW would hay^reciuired Ih^Firsfif^ational Maintenance 
; Corpbration to ; neigl)tiate: witti th)i^^ over the decisioh to 
V close., Yet this case served as *the^^^ the most i;ecent 

. Unitexi States Supreme Cpu^ • 
partial plant closures. . ' " ; . 

^ Three P^^est of ^dc^^ - y - \^^^'-' . 

The majority opinion in 4^^^ 
sion of Mack Tmcksi Incr,^ / ' 

)Boarcl took exception y/ith per ruleSi lh?it either rhandate ^ 
mxduty to bargain^or niandaje-a diity bargain in all cases .7 
of plant closure. The majority opinjpnVrefl^ted that the 
basic problem- is that no simple /7er 5e rule*tcari adequately 
protect the interests of all parties In all of the factually 
diveVgent situations in which shutdowns may 'occur:* The opi- 
"^nion also , took exception to the"^ argument by BrbckWay \ 

Motor Thicks that because the ' closurfe was due to : 
"economic considerations," althbugh unspecifiedi there was^ 
no duty to bargain. 

Instead, the majority opinion fashione^fthree part test to 
- determine when bg^gairiing sl\ould be mandated in casest'of 
^rt^l plant closure. Th^^pe coifciderations are asjollq^si ^ 

. l/S^Q\ strength of the employees* ^ interest in altering 
rnanagement's' decision. f ' / 

2. The likelihood that bargaining would lead the employer , 
to alter its decision. v [ ^ ^ 

: Management's countervailing interest in not bargaining. J,,?^ 
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^ The major problem \^ part test is that the 2^^^ 

^determinatipii of th6 duty 'to Dargain^^ ? ; 

The firm plarihihg^o dp of its operatipn W v]> . 
npt know with w can do so 

bargaining because both thi^ striength of the en^ '^^^ 

terest aiid the countervailing interest iojf management cannot ^ 
* be evaluated a priori. ■/ ' ,.V' ■ . •/ • ' ^; 



The strength of the eniployeesl interest in altering manage- 
ment's decision requires|wopi^ 
pnly one can be obtained through the Jbf^^ 
First, the probability of 'obtaininjg^altierha^ 
at what wage elsewhere iji tiie area ipust|^ 
pnd, the concession necessary to chkn^e management'js d^i- 

. sion also must become known. If ^Ite^^ o^. 
portunities are available iat essentially the same waj^iate, 
employees may have only a vveak interest in changingahe 
decision to close; Conv^^SI^^ the ifext best emplpyirl^f 
alterrative, the oppo|w wage, is considerably 4ess than 
that r, i^gived from tlie current ;^employer; the interest in altef- 

, ingn|knagemfent*s flecisipn may be quite strong ;Tt mi^t^ie 
suggjfsfed that th^ str^ 

to the div,eEgence between the current wage*and the opppr--^ 
^4unity w.ag^. But \he i^pion wotild not attempt to* alter : 
^mauajgerjient's decis^^n if lhe_ concession necessary placed 
.,?t4ieir wage l^elow the oiJ^^ ' ' ' , * 

0 ; JJie'^elifiopd that bargaining wopld lead the^enpiployer to ' 
Ic^ltefits d[ecisibn also i^ probleimatic, WhatJs the reason for 
r., the decision to close? Isjit lo^s of tiaw materietls, a shrinking V 
J market, -labor costs or greatd'r opporturntje^lseW^ v 

of these could be fermed'economic reasons, bu^the^f^^^ / 

.4hei( suitability to cltangie through bargaining; 

Jiiderath^n i^Hhe b^r^^ihing history of these 
' <they- slioi^n an^^ ^ reach \agreemeht in the p^st pn^ 
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The countervailina^riktw^K^a^ riot bargaini; 

-^.^s the most frequently allud^d^^^t the least; exp^irie 
P*^ f iri^ distress may force theVirm to close, but the 
[ - firtri should have some indication of its Avbrsenin^ f iii^^^ 
condition prior to the actual decisipn. Strategic^^p^ ^ 
I the nature of the business also are iindertakenm^ 
declsioflii to close. Decisions to^ enter new riiarkets may re-T^ 
quire greater secrecy, but those deciisipns worn require 
bargaining only if a line of business was being 
^ lagement's interest in riot bargainirij^a 
rounded in (a) the uncertainty of the lerigtjii of barg^ininjg 
. required ^to bargain in good faith, and (b)^|he ideplogical 
\/ position that certain decisions are exclusively management 
.'■''prerogatives.' ■ \' .;''■>;"■■ . ' ' ■ ^' -v' 

Rule of Rebuttable Presumption 

The rule of rebuttable pj^esumptipn was|propbsed in th? 
U.S. Court of Appeals for the l^(^ond Circuit in its decision 
in National] Labor delations First National 

Maintenance Corporation, ^ The f olldwing passage from this 
decisiort^ a statement of that rule. ' t\ 

We believev howevter^ that the crit^R^ is 
whether the purposes of the statute^ref advanced by 
iniposition of a dut|s^ to bargain and that determijna- - 
tion does npt depend solely on whetfier the costs ^ 
precipitatinig the decisioh to terminate were not/ 
labor originated. What ^apjpears to W to 
decisive factor, is whether, regardless pf the origin 
' . of the cost which precipitated a management deci- 
. sion to teirmiriate an operation,- bargaining could 
: . , reasonably be exp^^ to modify or reverse that 
- A \ rdecisibii.^)^ : 





rule differs from the three part test of Brockway in 
^ which . tile in are to be^ 
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balanced: rdle, the 

key concern is whether the pbf poses of tl^erstatute can be ad- 
vanced. .'-■•^v" •■-.'■'■•'■.v"'.; ■ . 

ijeirisz (1981) has atteriipted^^ t^^ rule of rebut-^ 

table pr^mn and to makyit operational ac^it applies to 
plant closing. He siJecified six steps, which are follows: 

l,The initial presumption ^i^ is a 

ittandatory sibject of bargaim 

If the empldyer fails to toargain dyjer the decision 1^ 
close, the employer bears the burden of proving that the ' 
primary reason for closing was econotriiq necessity out- 
side the employment relation. 

3. If the employ^ has avoided all bargaining and has fail- 
ed to presetit evidence overcoming the presumption in 
favor of negotiations, the r^ational Labor Relations 
Board should order back pay from the date of refusal to 
bargain. * 

/ 4. If thjQ eniployer has bargained before announcing the 

it should be presumed; that he, has\ 
"'"fulfilled his duty to bargain. ' ^ ^ 

5iThe presumption of haH/ing fulfjUed the duty to bargain 
'will be nullified if the bardaining|lia^ been done in bad 
faith, e.g.^ providing insufficient advance notice for the 
^ iiargaining to affect the decf^on to close. 



6^ttie union al$o has 
■f^jth. That is, it^hdi 
eluding the uegotia 
all data- provided b' 



e pbligatfbn to bargain in good, 
bargain in recogqitioff of con- 
n a timely iashipn* and treating^^ 
jiloyei^ a^confidential. ^ * 




' ' The Vule of rebuttable presumi)tfon also\appears- t9 have 
I some promise, but initial impleniientatjon wOTld b? difficult. 
Initially, Point 2 would be the. subject of contentidn as both 
employers' aijd* emplbyees'^oulc)r^isagree ovir Svheiher the- 



'^^imai^ reason for cfosing was outside the employment rela- 
; tibn. For instance, assume th^ firm.is closing the plapt^ 
'because its costs^ of production are too high in orddf to re^ 

main competitive. One approach is to build a new plant with 
state of the art technology. The other approach is to reduce 

» the costs of labor inputs. Wo^^ primary^rasc^ f or clos- 
.ing be outside the emplqynjrent 



J Numerous observations wcaild bd necessary to develop the 
parameters of' reasons of **ecpno;mic'n^ the 
emplojmient, relation."^ ]priitially, there would be no cU 

* ; ference* between the rule\of ' r^^ an* a 

V siniple mandatory duV^ tafrgam becausf the incenti|^ 

r would be to bargain due to thi^unccjir^ainty of w 

are acceptable and the high poterijiallcost of not bargaining 
as specified in Point 3. " * ] 

Relatqjii to Point 3 is a concern that frequently emerges in 
the partial closure issue. Some assert^that a case-by-ckse ap- 

V proachis necessary ill order to be equitable to all— to max- 
imize fairness; a per 5e rule is arbitrary oecause it does not 

' distinguish among the various pdssibie rdijtsonsior closin a 
plant. However," there is the potential in the case-by-case 
determination of the firm not knowing until after the judicial 
delWiination has been made, whether the closure and the 
f^Uum^ is iegah If illegal, the 

'usi^^^iedy — back pay to the date biFvdosure— is extremely 
coijtl^B^u^ it appears that the costly re^^ beien an 
undexlymjg reason for not finding an unfaiflMor practice in 
some mstances, when, in fact, .an unfair pr^cylce has occur- 
' red. / ■ " ■ • -^s.*;' 

' In summary, each of the four^Ies reviewed here h^s a 
^ significant shortcoming. SoSSsf^az'^ ehiploymjsnt sutastitution 
^- rule would n6t ., require bargaining in plant closure leases. 
Rabin's S(?ven point riile leaves the^^finition of **com|^eUing 
factprv open, and specifying flexibleTinterpfetatrc^ 
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faith bargaining does not necessarily reduce the uncertainty 
associated with meeting its requirements. The three part test 
of Brockway would still require case-by-case adjudication 
because determining the strength of the employees' interest 
requires negotiations; therefore, there still is extreme uncer- 
tainty associated with whether or not there is a duty to 
bargain. Finally, Heinsz's formalization of the rule of rebut- 
table presumption still leaves undefined what is **economic 
necessity outside the employment relation." Thus, other 
than Schwarz's rule, each of the rules still relies heavily on 
the case-by-case determination. 

A New Proposal 

The four alternatives presented in the previous section are 
designed to expedite the determination of whether there is a 
duty to bargain over the decision to close. In this section, I 
will present a new proposal. The proposal has its basis in 
Coase's (1971) concept of social costs and bargaining to 
reach a solution that is satisfactory to both parties and that 
maximizes the value of production. Initially, the concept of 
social cost is examined and its application to the plant 
closure problem is detailed. The new proposal is presented at 
the end of this section. 

The concept of social cost is loosely defined. Coase used 
the following definition to introduce his discussion: **those 
actions of business firms which have harmful effects on 
cuiers.'' One difficulty is making Coase' s concept opera- 
tional, given the practicalities of collective bargaining. The 
system of collective bargaining requires that (a) negotiations 
be expeditious and confidential, (b) relative bargaining 
power be maintained, and (c) penalties be costly enough to 
deter prohibited practices but are not so severe that they are 
never levied. 
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Coase's concept is based on the following five points. 

1. The problem must be looked at in the total and at the 
margin. 

2. The efficient allocation of resources and not necessarily 
the distribution of income is the fundamental issue. 

3. The room for bargaining is between the resources' cur- 
rent use and their next best use. 

4. The result which maximizes the value of production is 
independent of the legal position if the pricing system is 
assumed to work without cost. 

5. The result is achieved by means of a bargain between the 
parties. 

The potential harmful effect on workers, the social cost 
associated with plant closure, is their lost earnings. Earnings 
loss, however, is not a given, but depends on conditions in 
the local labor market, the compensation schedule used by 
the firm, and the preferences of workers and their tenure 
with the firm, as was discussed in chapter 2. Thus, depending 
on these factors, the potential earnings loss could be signifi- 
cant or negligible; but it is impossible to determine the extent 
of harmful effect on workers without negotiations.'* 

The other side of the issue is whether the action by the firm 
increases productive capacity of whether it is unavoidable. 
There is no room for bargaining if the closure is the only ac- 
tion possible. Bargaining, however, could address unex- 
plored alternatives to closure. Finally, the action by the firm 
may be solely designed to maximize private profits, such as 
relocation to a lower wage area. Thus, alternatives for firms 
could be (a) closure because it is the only alternative, 
(b) closure although not all alternatives have been explored, 
and (c) relocation to a more profitable area or region. 
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Therefore, there are six potential combinations of the ef- 
fect of closure on workers and the motivations of the firm. 
They are as follows: 

L Harmful effect on workers - No alternative to closure 
for the firm, 

2, Harmful effect on workers - Alternatives to closure not 
explored, 

3, Harmful effect on workers - More profitable oppor- 
tunities for the firm, 

4, No effect on workers - No alternative to closure for the 
firm, 

5, No effect on workers - Alternatives to closure not ex- 
plored, 

6, No effect on workers - More profitable opportunities 
for the firm. 

Decision bargaining is only meaningful when there is the 
potential of changing a closure decision. No such potential 
exists in 1 or 4, Although deferred compensation may be an 
issue in 1 or 4, the only reasonable option is to address it dur- 
ing '^effects bargaining," In some instances, closure would 
not necessarily result in a loss of current earnings for a ma- 
jority of the workers. The experience of workers under 40 
cited by Holen (1981) fits this category, 

''Alternatives to closure not explored" could include 
reasons ranging from low productivity or higher wages, to 
producing a product for which the market is shrinking, to 
loss of line of credit. In some circumstances closure could be 
averted but not in others. Bargaining also might improve the 
profitability of the current plant, making relocations less at- 
tractive. Thus, of the six possible interactions spelled out 
above, Coase's concept would suggest that there be an op- 
portunity for * 'decision bargaining" in four of them, situa- 
tions 2, 3, 5 and 6, 
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The following are two possible scenarios. Assume a plant 
announces that it is going to close. It is located in a relatively 
small local labor market. The reason for closing is loss of 
market share due to noncompetitive prices. Alternative job 
opportunities are limited and wages are 30 percent lower in 
those opportunities. The firm indicates that a 20 percent pay 
cut is necessary to retain competitiveness, and that figure is 
verified. Thus, the range of bargains is between a 30 percent 
and a 20 percent cut in pay. Workers agree to a 20 percent 
pay cut because it represents the best alternative. They have 
incurred an earnings loss, but that loss is less than it might 
have been, and the productive capacity has been maintained 
in the community. This represents the minimum social cost 
associated with maintaining production capacity. 

The second scenario assumes that a plant announces that it 
is closing in order to relocate its facility to a low cost area. 
The local labor market affords numerous opportunities and 
most workers can obtain alternate employment and incur on- 
ly a 10 percent cut in pay. The firm claims a 20 percent cut in 
pay plus significant technological changes are necessary in 
order to make the current location competitive. In this in- 
stance closure is the best alternative for both parties because 
resources can be reallocated to more productive uses without 
significantly damaging the earnings potential of workers.^ 

The discussion of the court cases and NLRB rulings has 
demonstrated that the courts generally have been willing to 
accept economic reasons as a justifiable circumstance for 
closing a plant or displacing a large part of the workforce. 
The term ''economic reasons'' is a bit contrived, however. 
For instance, closing a plant to avoid bargaining with a 
union is expected to generate economic benefits for the firm. 
Labor costs that are sufficiently high to make a firm non- 
competitive also would appear to be an economic reason. 
Below are described the types of actions of firms that appear 
to constitute economic reasons according to the definitions 
of the courts. 
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1. A major capital investment. The capital investment 
could result in the displacement of a significant part of 
the workforce as the process becomes more automated. 
Presumably, the physical capital investment is under- 
taken to maintain or enhance the competitive position 
of the firm. The major capital investment also could 
take the form of a relocation. 

2. Altering the line of work. By altering its Vine of work, 
the skills possessed by a significant part of the 
workforce and the skills required to produce the new 
product or service may no longer match. Stated dif- 
ferently, the firm has diversified to meet changing 
market conditions. 

3. Loss of market. The loss of market, which results in 
closure, could be for several reasons. 

a. the firm is no longer competitive in its industry or 
market. 

b. the market for the product no longer exists because 
consumer demands have shifted. 

c. the firm loses its ability to produce for this market. 
It may have lost its line of credit or no longer have 
access to its natural resource base. 

To these a fourth point is added which is: 

4. The firm is no longer competitive because wages are too 
high, productivity is too low, or restrictive work rules 
impair flexibility. 

If one takes a very narrow view of what bargaining can 
resolve, bargaining reasonably could be expected to generate 
a solution only in the fourth situation. 

A more expansive view of issues that might be resolved 
through decision bargaining could also include the first 
point. For instance, a change in y/ork rules or a decrease in 
wages could make a major capital investment less necessary. 
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Altering the line of work and changing the skill needs of 
workers, the second point, could be facilitated by bargaining 
over retraining programs for workers, but this is effects 
bargaining. The loss of a market is the one general area in 
which the potential impact of bargaining is expected to be 
quite limited. 

Calabresi (1970) has attempted to develop liability rules 
that promote efficiency, which is defined as minimizing the 
sum of accident costs and accident prevention costs. Acci- 
dent costs are those costs directly associated with the closure 
such as the earnings loss o: workers. Accident prevention 
costs are those costs incuried to regulate or limit the occur- 
rence of the accident. 

Calabresi has concluded that the sum of accident costs and 
accident prevention costs would be minimized if liability for 
the costs was assigned to the party best able to affect the 
decision. If we consider a plant closure an accident, since 
costs are imposed on individuals not party to the decision, 
this would suggest that liability be assigned to the employer. 
The employer has the information— the reason for closure 
and what changes are necessary to avoid closure.^ 

If management has the necessary information, why not 
simply rely on management to initiate discussions when 
economic considerations can be altered through bargaining? 
Are they not in the best position to determine if there is 
something that labor can do to forestall the closure or 
displacement? 

The question has merit, but it ignores several issues. First, 
whether the concessions demanded by the firm will increase 
productive capacity for society depends on the alternatives 
available and the preferences of the workers. The value of 
goods and services produced is less than that attainable if 
workers are not employed in their best alternative. Second, 
since both the worker and the firm have invested capital, is it 
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equitable to permit only management to determine those 
cases in which bargaining should occur — to assign priority 
rights to physical capital? Firms and workers are unequally 
positioned to respond to change due to the time input re- 
quirement of human capital.' Third, where is the bargaining 
power for the union? The only power is the right to not 
agree, which would be very costly to exercise when the union 
is given only selective opportunities to participate in decision 
bargaining. Fourth, it ignores the potential of workers pro- 
viding innovative ideas that may be effective in situations 
that management did not consider possible. Fifth, there is 
the fear that employers may misuse the threat of closure, us- 
ing it to gain concessions in situations where there is no real 
potential for closure. 

Placing the decision rather than obligation with manage- 
ment may result in fewer agreements being reached than 
desirable. Management does not know the union perfectly. It 
is not fully aware of the concessions the union will be willing 
to make, nor the internal political positioning of members. A 
concession that management may think the union would be 
willing to make may be rejected, whereas one they thought 
impossible may be agreed to readily. Moreover, not all 
plants should remain open. In some instances the economic 
sacrifice by employees would be greater than the improve- 
ment in productive capacity. Most important, closures are 
relatively infrequent, so the expected transactions cost is 
relatively small. 

Although others have attempted to establish criteria for 
the duty to decision bargain, there is excessive uncertainty 
associated with case-by-case adjudication. Making Coase*s 
concepts operational requires a per se rule: there is a man- 
datory duty to bargain over the decision to close a plant or 
relocate its operation. The key consideration is expeditiously 
determining when additional bargaining is warranted. The 
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new proposal presented below attempts to have a quick 
determination of when additional bargaining could lead to a 
socially more productive solution than closure. 

Recall that bargaining potentially could resolve the situa- 
tion in four of the six combinations of effects of closure and 
motivations of firms. In the other two of the combinations, 
bargaining could not possibly alter the decision: closure is 
the only alternative. In two more of the combinations (2 and 
5) some bargaining is necessary to explore the alternatives to 
closure. In some instances alternatives may be available, but 
not in others. Finally, bargaining is needed to explore the 
more profitable alternatives for the firm in light of the op- 
portunities for workers. Consider the following procedure 
for implementing the duty to bargain over the decision to 
close a plant and for meeting this obligation: 

1 . Firms are required to notify the NLRB and the union of 
the plan to close one part of an operation or to relocate. 
This notice should contain a detailed explanation of the 
reasons for closure and financial data as appropriate. 

2. The NLRB determines if bargaining might be fruitful 
using the criteria established in Brooks-Scanlon;^ the 
reasons for closure are beyond the control of the parties 
to the collective bargaining agreement. 

3. Information bargaining occurs in those instances where 
it is determined that bargaining might be fruitful. 

4. Based on the information, provided, the NLRB, the 
union or bargaining unit, and the firm determine 
whether further bargaining is appropriate. 

5. Bargaining continues in those instances where two of 
the three (the NLRB, the union or bargaining unit, and 
the firnO think progress is being made and/or a solution 
is possible, but for no more than 90 days after the initial 
notice. 
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6. If bargaining has been in good faith, but no agreement 
is reached within the time period, the firm is free to pro- 
ceed with its action. 

7. The firm is required to bargain over the effects. 

This proposal establishes a perse rule, but attempts to in- 
troduce steps that ensure that decision bargaining will not be 
required in circumstances where there is no reasonable 
chance of resolution. The proposal places a greater obliga- 
tion on management than is currently required, but reduces 
uncertainty and the potential of costly penalties. The 
bargaining power of the union is limited, but is more than 
currently exists for effects bargaining. 

One of the employer's concerns that surfaces is the uncer- 
tainty associated with meeting good faith bargaining re- 
quirements. The 90-day time limitation addresses this. The 
limitation should be absolute in order to discourage play- 
acting, and to promote bargaining. 

The NLRB is charged with furthering the purposes of the 
National Labor Relations Act, which is to establish and 
maintain industrial peace to preserve the flow of commerce. 
It may be felt that the initial reaction of tr,e Board will be 
that these purposes are best served by requi? ing bargaining in 
all situations, irrespective of the probability of changing the 
outcome. However, the Board, in its Brooks-Scanlon deci- 
sion, has moved to the position that bargaining should not 
be required over the decision to close when there is no 
likelihood of reversing the decision. In Brooks-Scanlon, the 
firm lost its source of raw materials and the Board rejected a 
duty to bargain. 

The proposal envisions a two step process. After initial 
bargaining has occurred, the progress will be reviewed to 
determine if a solution is likely. If none is likely, as indicated 
by two of the three parties agreeing so, further bargaining 
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over the decision will not be required in order to meet good 
faith requirements. This second step would cover the situa- 
tion v/here the market has changed so rapidly that the firm 
cannot possibly keep the plant open 90 days. 

An important element of establishing a per se rule is that 
plant closure is a relatively infrequent event. Therefore, the 
additional costs of administering the proposal would be 
limited. Furthermore, it would use existing structures, but 
require that the National Labor Relations Act be amended to 
include plant closures and relocations as falling within the 
''terms and other conditions of employment." 

Summary 

Perse rules to guide the duty to bargain have been propo 
ed because the judicial determination of the duty to bargain 
over closure is problematic. Perhaps the most troublesome 
aspect is that substantive labor law has been made in the area 
of plant closure through cases in which management and 
labor have never negotiated a contract. For example, neither 
Schwarz's nor Rabin's criteria would have required decision 
bargaining in the First National Maintenance decision. 

One of the appealing features of using collective bargain- 
ing to help resolve the planv closure problem is that closure is 
a relatively infrequent event. As reported earlier, there were 
619 closures in 1982, a year that has been compared to the 
Great Depression in terms of its impact on seme sectors. 
Although the impact on the workers dislocated may be 
severe, the administrative impact for an agency such as the 
National Labor Relations Board should not be overly 
burdensome. For example, in fiscal year 1980, the NLRB 
handled over 44,000 unfair labor practice cases (Forty-fifth 
Annual Report of the NLRB, 1981). 
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Conversely, case-by-case determination can be extremely 
costly in the individual situation. Other per se proposals to 
accommodate the partial closing judicial conundrum have 
been reviewed. Each attempt is noteworthy, but each one is 
flawed. The two areas on which they seem to stumble is en- 
suring that the negotiations are expeditious and introducing 
certainty into wlio is required to bargain over the decision. 

The proposal presented above requires decision bargain- 
ing, but sets a time limit to the bargaining. It establishes a 
per se rule, but envisions a quick determination if further 
bargaining would be fruitful. For example, closure due to 
the loss of marktt likely would lead to the quick determina- 
tion that bargaining over the decision would be fruitless and 
would permit early negotiations over the effects.^ 



NOTES 

1. Fibreboard Paper Products Corporation v. National Labor Relations 
Board, 85 S. Ct. 398, 405 (1964). 

2. National Labor Relations Board v. First National Maintenance Cor- 
poration, 628 F.2d 596 (1980). 

3. 627 F.2d 596, 602. 

4. For the purposes of this monograph, earnings losses are divided into 
two components: (a) the difference in wages received between the posi- 
tion in the closed plant and the new job, and (b) the uncompensated 
deferred compensation. 

5. Naturady, there may be short-rnn adjustment costs for workers 
associated with the closure. But the extent of oppcrtunities should 
minimize the income loss, and therefore the adjustment costs. 

6. Although one of Coase's five points held that the efficient result is in- 
dependent of the legal position if the pricing system is assumed to work 
without costs, that may not be the case due to the unequal distribution of 
information. Bargaining then becomes the mechanism for equalizing the 
distribution of information. 
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7. The importance of human capital to firms is evidenced by the fact that 
some service firms have issued stock. These firms do not produce goods 
in the traditional sense, so there is no physical capital — buildings, 
machines, inventories — which could be liquidated to generate some 
return to the shareholder. For example, consider investment houses or 
consulting firms. Some have gone public and shares in the company are 
being traded. The company may lease space and have no inventory, 
although it may have a portfolio of stocks. In actuality, the values of the 
shares of stock are based on the human ^apital of the individuals 
employed by the company. Thus, one must question the preoccupation 
of the Courts with physical capital. 

8. Brooks-Scanion, Inc. v. Local 1017, Lumber and Sawmill Workers, 
102 LRRM 1606 (1979). 

9. A difficult feature of the proposal is that it does not accommodate the 
Adams Dairy problem. The establishment continues, but a subset of 
workers is replaced. Do we continue to rely on Fibreboard or do we at- 
tempt to bring this situation under the proposal? 
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Plant Closure Protections 
and the Collectively 
Chapter 5 Bargained Contract 



Introduction 

When a plant is closed or a large scale dislocation occurs, 
certain protections may be in place or may have been provid- 
ed for workers to ease the transition between jobs. Severance 
pay, usually a lump sum, may be paid to those who have 
stayed until the plant is closed. Supplemental unemployment 
benefits (SUB) may have been negotiated to augment 
unemployment compensation. Job search or relocation 
assistance may be provided or advance notice of the closure 
or dislocation may have been given. Other workers may have 
secured the right to transfer to a new facility or obtained 
preferential hiring rights in those instances when the closure 
actually represents a relocation of the production facilities of 
the plant. 

Several decisions of the U.S. Supreme Court have 
referenced the incidence of negotiated provisions in the con- 
tract. In Fibreboard Paper Products Corporation v. Na- 
tional Labor Relations Board, the finding that a significant 
number of contracts included provisions limiting the ability 
of firms to contract out work was an important piece of 
evidence in leading the Supreme Court to rule that subcon- 
tracting was a mandatory topic of bargaining. In First Na- 
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tional Maintencnce Corporation v. National Labor Rela- 
tions Board, the U.S. Supreme Court used the fact that pro- 
visions requiring management to bargain with the union over 
the decision to close, or similar decisions, were relatively rare 
as an indication that mandatory bargaining over these deci- 
sions was not warranted. Instead, the greater frequency of 
bargaining over advance notice, interplant transfer and 
relocation, and other ''effects" issues indicated to the court 
that ''effects bargaining'* and not "decision bargaining" 
was more appropriate. Therefore, the extent of bargaining 
over plant closure is important not only as an indicator of 
the number of workers covered, but also of how changes in 
the extent of bargaining may portend adjustments to judicial 
interpretations. 

Why individual contracts contain some plant closure pro- 
visions and others do not may go beyond differences in sheer 
bargaining power. There are economic incentives involved in 
these types of protections for both management and labor. 
The purpose of this chapter is to examine these incentives for 
bargaining over plant closure. The first general question con- 
cerns the incidence of bargaining over the contractual pro- 
tections. The second question eoncerns whether the inclusion 
of these prbtections is a jesponse to changed realities about 
employment security. Specifically, have management and 
labor used formal contract negotiations to obtain protec- 
tions and to develop solutions for workers and firms "at risk 
of closure?" 

Incentives Associated With Plant 
Closure Provisions 

Severance Pay 

Severance pay is the compensation given to a worker who 
is terminated. The connotation associated with it is that the 
leaving is involuntary and perhaps unexpected. For example, 
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severance pay is given to workers who are let go whereas pen- 
sions are paid to workers who retire. The usual presumption 
is that severance pay is given to ease the pain and to tide the 
workers over until something new can be found following 
the involuntary separation. However, severance pay also can 
be used as a deterrent to closure. 

Because severance pay is multifaceted, it may be the most 
desirable contractual provision covering plant closure from 
the union's perspective. (As was shown in chapter 2, increas- 
ing severance payments due workers may reduce the prob- 
ability that a firm will close one plant in order to relocate to a 
new location.) This conjecture is consistent with the finding 
(reported below) that severance pay is the most frequently 
negotiated contract provision of this group. 

Supplemental Unemployment Benefits 

Supplemental unemployment benefits (SUB) are payments 
to workers who are separated from their jobs, either tem- 
porarily or permanently. This is a payment in addition to the 
benefits received through the unemployment insurance 
system of the state. However, rather than being pert of a 
pool of firms in which some cross subsidization occurs, the 
program is funded directly by the firm. The cost of the pro- 
gram is borne by the firm that is laying off the workers or 
closing the operation. 

Just as with severance pay, SUB increases the costs to the 
firm of shutting down an operation. By the same token, SUB 
benefits are likely to be available only to those employees 
who are terminated or who remain with the firm until 
closure, and not to those who leave voluntarily. For the 
worker, it also provides an extra financial cushion such that 
the loss of employment does not result in a drastic drop in in- 
come, and permits greater selectivity in searching for a new 
position. Because SUB payments generally are available to 



111 



104 Plant Closure Protections 

most workers in a union, there is not likely to be the conflict 
in union bargaining goal determination between more senior 
and less senior workers. 

Advance Notice 

One issue at ihe heart of the plant closure policy debate is 
whether a firm should be required to provide advance notice 
of the closing. Workers assert that advance notice is 
necessary so that (a) they may investigate options to save 
their jobs, (b) they have time to adjust psychologically to the 
loss of their job, and (c) they may begin the search for a new 
job immediately in order to minimize the period of 
unemployment and the potential wage loss. Firms, on the 
other hand, have tended to oppose advance notice arguing 
that (a) employee morale and productivity would be reduc- 
ed, (b) employees would leave so the firm would be unable to 
fill its final orders, and (c) employees would sabotag,e the 
plant and equipment, therefore reducing the value of these 
assets. 

What are some of the potential costs associated with pro- 
viding advance notice? All of the reasons provided above are 
somewhat speculative. Will employee productivity decline? 
Will the attrition of workers increase? Will workers sabotage 
plant and equipment? For instance, consider employee pro- 
ductivity. Employee productivity tends to decline as the 
economy enters the downturn of a business cycle in order to 
make the work last as long as possible before layoffs begin. 
Weber and Taylor (1963), in their classic article on plant 
closure, indicated that this problem had not developed in the 
plant closings they studied. But this must still be considered a 
real possibility, because there appears to be the potential for 
increased costs due to reduced productivity. 

Another source of costs would be if advance notice in- 
creased the quit rate above the normal level of attrition. 
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There are fixed costs associated with hiring and training new 
workers, or retraining existing workers, so if advance notice 
increased the quit rate, the firm would experience an increase 
in costs. But the impact on the quit rate is likely to be a func- 
tion of the reasons for closure. If the closure is due to 
cyclical circumstances either for the industry or the 
economy, workers may not quit because there are fewer op- 
portunities available. If the closure is due to circumstances 
specific to the firm, attrition may increase, and therefore 
there would be additional hiring, training, or retraining costs 
for the firm. 

The issue of sabotage probably is most speculative; as 
Weber and Taylor (1963) also found, *'all reports indicate 
that this problem has not developed." (p. 312) 

The greatest benefits of advance notice probably are in the 
potential to avert clo?ure. With advance notice, the union 
may have the opportunity to propose alternatives that might 
keep the plant open, that is, to engage in * 'decision bargain- 
ing." However, resistance to this may occur since this could 
give workers a foothold in an area traditionally reserved as a 
management right. The benefit derived from the opportunity 
to adjust psychologically to the loss of employment is ob- 
vious, although not necessarily quantifiable. Since severance 
pay and supplemental unemployment benefits generally re- 
quire staying until closure, it is questionable whether the ad- 
vance notice would be used to engage in labor market search. 
Advance notice might be more beneficial to workers when 
displaced worker programs are available. 

Relocation and/or Transfer Rights 

Relocation and/or transfer rights provide the potential for 
employment continuity with the same firm, albeit at a dif- 
ferent location. They differ from the other plant closure pro- 
visions in that they are not necessarily deterrents to the firm. 
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Facing a requirement to relocate its workforce could deter a 
firm from closing one plant and opening another elsewhere; 
but one could suggest that the firm also might desire this type 
of provision, particularly if its labor force is specially skilled. 
It is expected that these provisions would be more prevalent 
in single-firm, multiple plant operations or industries that 
have faced changing geographical mi ;.:.;ts for their pro- 
ducts.' 

The Frequency of Plant Closure Provisions 

The frequency of key plant closure provisions in major 
collective bargaining agreements is presented in this section. 
Two major comparisons are made: (1) frequency by region, 
and (2) frequency by right-to-work'* status of the state. 
The first comparison is made because there is the presump- 
tion that establishments in the Northeast and Midwest are 
more likely to be losing employment and that the plants are 
at greater risk of being closed. 

The second comparison is made because states have used 
their right-to-work status as an indicator that unions are less 
powerful and thai the collective bargaining environment is 
more favorable to management. Right-to-work laws essen- 
tially limit a union's right to negotiate a union security clause 
which requires workers to pay periodic dues and initiation 
fees as a condition of employment. Such a clause is con- 
sidered crucial to a union's strength because it enhances the 
financial resources the union can count on and mitigates the 
potential **free-rider" problem.- 

The key plant closure provisions are advance notice of 
shutdown (SHUTDWN), relocation allowances 
(RELOCATE), transfer rights (TRANPLT), preferential 
hiring rights (TRANHIRE), a combination of transfer rights 
and hiring rights (TRANCOMB), severance pay 
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(SEVRANCE), supplemental unemployment benefits 
(SUB), and advance notice of technological change 
(CHANGE). 

The data source is the United States Department of 
Labor's file of contracts covering more than 1,000 workers 
in effect in 1974, and the contracts covering more than 1,000 
workers in effect in 1980. These contracts were negotiated 
principally in 1971, 1972 and 1973, and in 1977, 1978 and 
1979, respectively. Only those agreements in the manufactur- 
ing sector (SIC 200 through SIC 399) were used. After 
editing the data and limiting the analysis to just those con- 
tracts covering production workers, 631 contracts were 
available for analysis for 1974 and 676 for 1980. The Depart- 
ment of Labor coded the provisions in the contract, usually 
indicating the presence or absence of the provision. Due to 
the method of coding, the provisions have become 
homogeneous even through there may have been con- 
siderable variation in the way they were written or have been 
interpreted by the parties to the contract. 

Table 5.1 provides a listing of the incidence of provisions 
related to plant closure by region in 1974. The same data for 
1980 are presented in table 5.2.^ The most frequently 
negotiated provision in 1974 was severance pay, which was 
included in as few as 24 percent of the contracts in the 
Pacific region to as many as 47 percent of the Interstate con- 
tracts. Interstate contracts cover establishments in more than 
one state. Since severance pay usually is a money payment to 
employees who have been terminated and since termination 
can occur for a variety of reasons, severance pay protection 
is not exclusively a plant closure provision. 

Supplemental unemployment benefits (SUB) tended to be 
the second most frequently negotiated provision. It was most 
common in the Interstate contracts (39 percent) and least 
common in those contracts covering establishments in the 



Table 5.1 

Percentage of Major Contracts Containing Plant Closure 
Related Provisions in 1974, by Region* 









South & 








Northeast 


Midwest 


Plains 


Pacific 


Interstate 


Provisions 


(percent) 


(percent) 


(percent) 


(percent) 


(percent 


RELOCATE 


4 


8 


2 


4 


31 


TRANPLT 


13 


17 


13 


16 


20 


TRANHIRE 


: 2 


5 


4 


4 


16 


TRANCOMB 


4 


8 


2 


7 


19 


SEVRANCE 


40 


43 


36 


24 


. 47 


SUB 


23 


27 


14 


10 


39 


SHUTDWN 


11 


12 


14 


16 


20 


CHANGE 


12 


6 


11 


9 


12 


Total contracts 


166 


160 


160 


70 


75 


SOURCE: Computer run from Characteristics of Major Collective Bargaining Agreements, 1974. 
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•The states grouped in the following regions: 
Northeast: Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, Connecticut, New York, New Jersey, Pennsylvania. 
Midwest: Ohio, Indiana, Illinois, Michigan, Wisconsin. 

South & Plains: Minnesota, Iowa, Missouri, North Dakota, South Dakota, Nebraska, Kansas, Delaware, Maryland, District of Columbia, 
Virginia, West Virginia, North Carolina, South Carolina, Georgia, Florida, Kentucky, Tennessee, Alabama, Mississippi, Arkansas, Loui- 
siana, Oklahoma, Texas, Montana, Idaho, Wyoming, Colorado, New Mexico, Arizona, Utah, Nevada. 
Pacific: Washington, Oregon, California, Alaska, Hawaii. 
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Table 5.2 

Pemtage of Major Contois Containing Plant Closure 
Related Provisions in 1980, by Region 



South & 

Northeast Midwest Plains PaciGc Interstate 
Provisions (percent) (percent) (percent) (percent) (percent 



RELOCATE 6 8 5 9 34 

TRANPLT 15 21 22 24 17 

TRANHIRE 3 5 6 7 20 

TRANCOMB 4 8 2 5 23 

SEVRANCE 40, 34 38 32 47 

SUB 19 31 13 II 55 

SHUTDWN 12 9 16 16 24 

CHANGE 13 6 14 8 13 



Total contracts 160 155 172 74 115 



SOURCE: CompaUi rm from Ctortrafo oj Msjor Cokim fl«f p/ii/ij Apttmts, IK. 
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Pacific region (10 percent). Provisions providing relocation 
allowances and preferential hiring rights were the least fre- 
quently negotiated for those contracts covering 
establishments in any of the four distinct - egions. However, 
relocation allowance was a relatively common provision in 
the Interstate contracts. 

Given the usually strong opposition to legislative pro- 
posals with advance notice requirements, the presumption is 
that significant union bargaining power is required to obtain 
them. The stronger, more aggressive unions are concentrated 
in the Midwest. Thus, it is somewhat paradoxical that the ad- 
vance notice provisions are slightly more frequeiH in the 
South & Plains. This issue is addressed more rigorously later 
in this chapter. 

Contract outcomes related to plant closure in 1980 were 
characterized by significant changes in the incidence of both 
severance pay and transfer rights provisions. Specifically, 
the incidence of severance pay provisions dropped 9 percent- 
age points between 1974 and 1980 in contracts covering 
establishments in the Midwest, but increased 8 percentage 
points in contracts in the Pacific regions. There also was a 
marked increase in most regions in the incidence of transfer 
rights between 1974 and 1980. For instance, there was a 9 
percentage point increase in the frequency of TRANPLT in 
the South & Plains region and an 8 percentage point increase 
in the Pacific region. One explanation is that this increase 
may have been a response to the fear of industrial relocation. 
On the other hand, given the reluctance of workers to 
relocate, this provision may be a low-cost concession for 
firms, thereby increasing its frequency. 

T-tests were conducted to determine if the differences be- 
tween regions in the frequency that these provisions were in- 
cluded in the contracts were statistically significant. For the 
1974 file, the only statistically significant difference between 
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the Northeast and the South & Plains was for the SUB provi- 
sion. Only the incidence of transfer rights was significantly 
different between these two regions in 1980. 

In 1974, differences in the frequency of contract provi- 
sions, relocation allowance, a combination of transfer rights 
and preferential hiring rights, and supplemental unemploy- 
ment benefits in the contracts covering establishments in the 
Midwest versus the South & Plains were statistically signifi- 
cant. The incidence of the three provisions was greater in the 
Midwest. However, by 1980, the incidence of advance notice 
of shutdown and advance notice of technological change 
also were significantly different between these regions, but 
these two provisions were more common in contracts cover- 
ing establishments in the South & Plains. 

The t-tests conducted involving the Northeast and the 
Pacific found statistically significant differences between 
these two regions in the frequency of severance and sup- 
plemental unemployment benefits in 1974, whereas in 1980, 
the only difference was in transfer rights, with the frequency 
being greater in the Pacific region. 

The comparison of the Midwest with the Pacific followed 
a similar pattern. Specifically, there were statistically signifi- 
cant differences in the frequency of supplemental unemploy- 
ment benefits and severance pay in 1974, but in 1980, the on- 
ly difference in the contracts covering establishments in these 
two regions was the frequency of supplemental unemploy- 
ment benefits. 

The final step was to determine if there were any 
statistically significant differences in the frequency of these 
contract provisions between the South & Plains region and 
the Pacific region. In 1974, the differences in the frequency 
of a combination of preferential hiring rights and transfer 
rights, and severance pay were statistically significant. In 
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1980, however, no statistically significant differences in these 
contract provisions emerged. 

The expectations concerning contractual provisions 
related to plant closure were based on the accepted cliche 
that manufacturing establishments in the Northeast and 
Midwest had been losing employment. However, an ex- 
amination of p»-oduction worker employment growth in 
those 3-digit industries represented in the major contracts 
file portrays a different picture. 

As shown in table 5.3, the largest proportion of firms in 
industries with growth rates exceeding 25 percent in the 1967 
to 1979 period were in the Midwest and Northeast. Fully 18.1 
percent of the contracts in the Midwest covered 
establishments in industries where employment growth ex- 
ceeded 25 percent in that period. Furthermore, only in the 
Midwest region were there more contracts in industries in 
which employment was growing rather than declining. Thus, 
the growth rate in plant closure provisions in contracts 
covering establishments in the South & Plains and the Pacific 
is quite consistent with relative employment growth in those 
regions. 

Instead of separating the incidence of provisions by 
region, the states were grouped into right-to-work (RTW) 
states and states which do not have right-to-work laws. 
There were 19 states in 1974 that had right-to-work laws, and 
those states are listed in table 5.4.-* Generally, right-to-work 
laws are an indicator of the political climate towards 
organized labor. Therefore, we would expect the frequency 
of plant closure provisions to be less in right-to-work states.^ 

As indicated in tabfe 5.4, this expectatioFholds^^^^ 
the contracts covering establishments in 1974 than for 1980. 
In fact, there is no difference statistically between these two 
groups of states in the frequency of provisions covering 
preferential hiring rights, transfer rights, severance pay, ad- 



120 



Table 5.3 

Percent of Establisiiinent by Industry's Manufacturing Growth Rates 
Over the 1967 to 1979 Period tor 3.Digit SIC Industries* 



South & 

Northeast Midwest Plains Pacific Interstate 
Manufacturing growth (percent) (percent) (percent) (percent) (percent 



Greater than or equal 












to 25 percent 


9,0 


18.1 


6.9 


5.7 


5,3 


10 percent to 24 percent 


18,7 


15.0 


17,5 


22.9 


20,0 


0 percent to 9 percent 


17,5 


19.4 


16,9 


8.6 


13,3 


-9 percent to -1 percent 


19,3 


18.1 . 


26,2 


25,7 


30,7 


-24 percent to -10 percent 


19,9 


22.5 


20,6 


28.6 


25.3 


Less than or equal 












to -25 percent 


15.7 


6,9 


11,9 


8.6 


5,3 



SOURCE: Author's calculations based on data from the U.S. Department of Labor, Bureau of Labor Statistics, Etnplopent and Earnings, 
Uniied S/oto, IW-im and kppkmnt. Washington, DC Oovernment Printing Office, 19)8 and 1982. 

*The 3-digii industries are those in which an establishment O' tablishments with more than 1,000 production workers are covered by a collec- 
tive bargaining contract. 
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vance notice of plant closings and advance notice of major 
technological changes in either 1974 or 1980. Therefore, at 
least in the area of plant closure, the differential impact of 
unionization on contractual outcomes in the right-to-work 
states relative to the other states is minimal. 

Table 5.4 

Percentage of Major Contracts Containing Plant Closure 
Related Provisions in 1974 and 1980, by Right-to-Work Status 
of State in Which Establishment is Located** 



1974 1980 

RTW No RTW RTW No RTW 
Provisions (percent) (percent) (percent) (percent) 



RELOCATE 


0 


6* 


4 


7 


TRANPLT 


13 


15 


21 


22 


TRANHIRE 


1 


4 


6 


4 


TRANCOMB 


1 


6* 


1 


6* 


SEVRANCE 


33 


39 


35 


37 


SUB 


8 


23* 


10 


22* 


SHUTDWN 


10 


14 


16 


12 


CHANGE 


10 


10 


12 


10 


Total contracts 


104 


452 


113 


448 


Number of workers 


207,100 


1,217,250 


231,400 


1,029,30 



SOURCE: Computer run from Characteristics of Major Collective Bary fining 
Agreements^ 1980. 



NOTE: Contracts classified as Interregional are not included in this analysis. 
♦Statistically significant .iifference in mean values at .10 percent level using a t-test. 
••Right-to-Work states in 1974 were: Alabama, Arizona, Arkansas, Florida, Georgia, 
Iowa, Kansas, Mississippi, Nebraska, Nevada, North Carolina, North Dakota, South 
Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, V/yoming. 

Louisiana adopted a Ri^ht-to-Work law in 1976. New Hampshire has no Right-to-Work 
law statute, but a decision by tJic New Hampshire Supreme Court effectively provides the 
same r^quiremeri' of a Right-to-Work law. 

Several points need to be highlighted. Severance payments 
are the most frequently negotiated provision, both in right- 
to-work states and the other states. Severance payments 
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serve a dual purpose. They provide income protection in the 
case of closure, but they also increase its cost. There also has 
been a substantial growth in the incidence of interplant 
transfer rights. Between 1974 and 1980, the proportion of 
contracts including interplant transfer rights increased 8 
percentage points and 7 percentage points in right-to-work 
states and the other states, respectively. 

One of the difficulties of analyzing collective bargaining 
contracts is that there is a need to place provisions into 
categories, yet this assumes that similar provisions are 
homogeneous across contracts, when in fact they are not. 
For instance, one contract may provide for a $500 relocation 
allowance and another contract may require a $1,000 reloca- 
tion allowance. According to the framework used thus far, 
the contracts simply would be categorized as having a reloca- 
tion allowance provision. Yet the differences in the provi- 
sions covering relocation could indicate significant dif- 
ferences in bargaining power, industry conditions, et cetera. 
Unfortunately, when using the population of contracts 
covering 1,000 workers or more, which already has been cod- 
ed by the U.S. Department of Labor, it is not possible to 
recognize the heterogeneity of most contract provisions. Nor 
is it usually practical to attempt to account for these dif- 
ferences in statistical analyses. 

Two instances in which this is possible are advance notice 
of plant closure (SHUTDWN) and advance notice of 
technological change (CHANGE). The provisions have been 
coded according to the number of days of advance notice 
that is to be given. Table 5.5 provides this information for 
SHUTDWN and similar data for CHANGE is provided in 
table 5.6. 

As shown in table 5.5, in 1974 the majority of the con- 
tracts did not specify the actual number of days of advance 
notice of closure. By 1980 greater specificity had been incor- 
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porated in the contract. Between 1974 and 1980 there was a 
substantial increase in the number of contracts and the 
number of workers covered specifying 1 to 30 days of ad- 
vance notice. In 1974, 12 contracts covering over 23,000 
workers had provisions requiring 1 to 30 days of notice. By 
1980 there were 19 contracts covering more than 112,000 
workers requiring this length of notice. There also was a 
doubling in the number of contracts and workers covered 
receiving 61 to 90 days of notice of closure over the six years. 

Table 5.5 
Variations in Advance Notice 
of Closure (SHUTDWN) Provisions 
1974 and 1980 



Length of notice 


1974 


1980 


Contracts 


Workers 


Contracts 


Workers 


1 to 30 days 


12 


23.650 


19 


112,250 


31 to 60 days 


7 


47,950 


7 


47,050 


61 to 90 days 


7 


14,750 


14 


30,350 


91 days or more 


12 


37,150 


13 


40,400 


Notice, but unspecified 


49 


220,990 


47 


172,350 


Total contracts 










with advance notice 


87 


344,490 


100 


402,400 



SOURCE: Computer run from Characteristics of Major Collective Bargaining 
Agreements, 1974 and 1980, 

Provisions providing for advance notice of technological 
change were even less specific than those described above. In 
both 1974 and 1980, almost 60 percent of the major con- 
tracts including advance notice of technological change did 
not specify the length of advance notice. The largest share of 
contracts that did specify length provided between 1 to 30 
days notice. The paucity of contracts covering technological 
change is quite surprising. Not only is there the more recent 
interest in the impact of technological change, but the iate 
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1950s and early 1960s were influenced by the automation 
scare. The Manpower Development and Training Act of 
1962 initially was targeted to workers impacted by 
technological change. Thus, one would have anticipated 
greater sensitivity to this issue. 

Table 5.6 
Variations in Advance Notice 
of Technological Change (CHANGE) Provisions 
1974 and 1980 



Length of notice 




1974 


1980 


Contracts Workers 


Contracts 


Workers 


1 to 30 days 


19 


78,300 


20 


78,950 


31 to 60 days 


1 


3,500 


3 


7,750 


61 to 90 days 


4 


11,400 


7 


16,150 


91 days or mors 


1 


3,300 


1 


1,650 


Notice, but unspecified 


37 


210,300 


44 


579,750 


Total contracts 










with advance notice 


62 


306,800 


75 


684,250 



SOURCE: Computer run from Charccteristics of Major Collective Bargaining 
Agreements, 1974 and 198G. 



Provisions designed to mitigate the problems arising from 
plant closure are not widespread in major collective bargain- 
ing agreements. The two most frequently negotiated provi- 
sions, SEVRANCE and SUB, however, are not exclusively 
^'closure'' or ^^significant technological change" provisions. 
There also is considerable variation in the frequency of the 
eight provisions. Betvv'een 1974 and 1980, there was a marked 
increase ir^ the frequency of only one provision, transfer 
rights (TRANPLT). One unanticipated finding is that dif- 
ferences in these bargaining outcomes among the regions are 
disappearing. 

Contract provisions do not have to be widespread, 
however, to suggest that bargaining is moving tov;ard solu- 
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tions and protections. All that is necessary is that the popula- 
tion at risk has obtained such protections. Determining 
whether this has occurred is the subject of the next section. 

The Determinants of Plant Closure Provisions 
in Formalized Negotiations 

The objective of this section is to investigate the deter- 
minants of the inclusion of provisions addressing plant 
closure or permanent dislocation of workers in the formally 
bargained contracts in effect in 1974 and 1980. The underly- 
ing hypothesis is that changes in bargaining outcomes are 
responses to long-run changes in the structure of manufac- 
turing and in the location of economic activity. Through this 
analysis it is hoped that the following question can be 
answered: Have management and labor used formal contract 
negotiations to obtain protections and to develop solutions 
for workers and firms at risk of closure? ''At risk of 
closure" is 'defined in two ways. In the first instance, it is 
those industries in which production worker employment 
declines have been relatively great. In the second instance it 
is those industries in which the rate of plant closure has been 
relatively high. 

Much has been made of the "concession bargaining" that 
occurred in a number of key negotiations in 1981 and 1982. 
The one side of concession bargaining has been the union 
givebacks of wages and/or fringe benefits. The other side is 
that, in a number of these negotiations, management has 
conceded employment security guarantees and greater input 
in plant closure decisions. Kassalow (1983) indicates that 
new protections, such as improvements in severance pay, 
supplementary unemployment plans and transfer rights, 
were gained by unions during the 1981-82 period of conces- 
sion bargaining in exchange for waiving future benefits. The 
Bureau of National Affairs, Inc. (1983) reported that 50 of 



Plant Closure Protections 1 19 



the 203 concessionary agreements provided explicit employ- 
ment security guarantees and 9 of these contracts gave the 
unions a say in company decisions. Kassalow also notes that 
unions not under pressure to make concessions obtained ad- 
vance notice provisions for plant closure or transfer of work 
while negotiating substantial improvements in the economic 
conditions of their employment. 

Establishing the determinants of plant closure provisions 
can indicate which workers have either the greatest taste for 
the protection afforded by these provisions or consider 
themselves most at risk to be affected by closure. 
Establishing the determinants also should demonstrate 
which workers have the bargaining power necessary to ob- 
tain these protections. 

However, the concession negotiations of 1981-1982 may 
not be indicative of labor-management relations in the long 
run. Establishing the determinants of these outcomes under 
less severe circumstances, the 1970s, may provide a better 
understanding of the underlying conditions and motivations. 
The 1970s also was a period, as Cappelli (1983) has noted, in 
which import penetration was increasing and union represen- 
tation wafi decreasing in a number of industries. The 
economy was stagnating. Union success in certification elec- 
tions decreased precipitously relative to the 1960s (Prosten 
1979). The average size of manufacturing plants in the 
Varge^/ Fortune 500 firms decreased from 895 to 855 
employees and, more important, the average size of the new 
plants they opened was only 307 employees (Schmenner 
1983). 

Because of these factors, the distinct difference between 
employment reductions due to cyclical factors and those due 
to large scale reductions or plant closure should have become 
more apparent. As Mitchell (1983) has indicated, traditional 
employment security provisions protect senior workers from 
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cyclical reductions but not from plant closure. Since senior 
employees are more likely to be involved in developing union 
bargaining policy objectives, union policy should have 
become more sensitive to the threat of closure or large scale 
reductions during the 1970s. 

Conceptual Framework 

The underlying premise of this research is that contract 
provisions over plant closure are .v^^ce resources. 
Therefore, an economic choice in additio^n vi/ u.c expenditure 
of bargaining capital is involved in their incfi^^sion in 
negotiated contracts. Economic choice not only entails 
deciding whether to attempt to bargain over plant closure 
provisions, it also includes deciding over which provisions to 
bargain. 

There are general trends in the economy that impact 
workers and to which some response is expected. For exam- 
ple, the rapid inflation of the second half of the 1970s in- 
creased the pressure for cost-of-living adjustments. Similar- 
ly, it is hypothesized that significant employment declines 
and the increased attention given to the problems arising 
from plant closure would sensitize workers to the need for 
contractual protections. Since contract provisions are scarce 
resources, it is expected that the workers in those industries 
and locations undergoing the greatest structural changes 
(shifting demand for their labor) would be willing to make 
the tradeoffs required to obtain these provisions.* 

Based on this scenario, the following hypotheses are con- 
sidered. 

1. Variations in the incidence of provisions addressing per- 
manent job dislocation in individual contracts should be 
negatively related to variations in employment growth 
across manufacturing industries, holding other factors 
constant. 
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2. Variations in the incidence of provisions addressing per- 
manent job dislocation should be positively related to 
variations in the percent of plants closed in that in- 
dustry, holding other factors constant. 

3. Since plant closure provisions place a cost on the 
employer, the union's ability to obtain plant closure 
provisions depends on the strength of the union. Thus, 
variations in the incidence of contract provisions should 
be positively related to the extent that the industry's 
workforce is covered by collective bargaining 
agreements and negatively related to the extent of union 
rivalry, holding other factors constant. 

4. Since right-to-v^ork (RTW) laws are a positive signal of 
a pro-business environment, contractual outcomes 
should vary negatively with whether the contract covers 
an establishmenl(s) in a state with a right-to-work 
statute, holding other factors constant.' 

It is not possible in the data sets available to observe in- 
dividual contracts over time due to limitations in the ability 
to track contracts. Therefore, cross-sectional analysis is con- 
ducted on each of the data sets. By examining relationships 
at two different long-run positions, we should be able to 
observe changes in the ultimate determinants of bargained 
outcomes during this period. 

Although most of the research on collective bargaining 
outcomes has addressed wage levels and wage changes, 
several studies recently have been conducted on the deter- 
minants of other contract provisions such as cost-of-living 
clauses in bargained contracts (Hendricks and Kahn 1983; 
Ehrenberg et al. 1982), the bargaining structure (Hendricks 
and Kahn 1982) and the correlates of general bargaining out- 
comes (Kochan and Block 1977). 
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One of the main difficulties in examining bargaining out- 
comes other than wages is that the outcome is not easily 
quantifiable. Furthermore, it is the expectation that these 
provisions are particularly sensitive to the characteristics of 
the workers in the bargaining unit. Some years ago, Sayles 
and Strauss (1952) found that bargaining units with older 
workers tended to seek pension benefits through collective 
bargaining whereas units with younger workers tended to 
seek health insurance coverage. Since we seldom know the 
demographic characteristics of the bargaining unit, calibra- 
tion of the demand for nonwage provisions is more difficult. 
Not only is it difficult to obtain the demographic 
characteristics of the bargaining unit, union bargaining goal 
determination moves us into the realm of voting behavior 
and the power of relative interest groups within an organiza- 
tion (Farber 1978). 

One other problem that plagues research on the deter- 
minants of bargaining outcomes is that the main 
hypothesis — the response of workers to a condition affecting 
their employment prospects— really is an attempt to model 
the propensity to negotiate over an issue. However, since on- 
ly outcomes are observed, we may not be measuring the ac- 
tual responsivenesi^ of the union. Negotiating over these 
types of protections does not assure that they will be includ- 
ed in the final contract— hence, the need to emphasize the 
relative bargaining power of the union and the political en- 
vironment for collective bargaining. 

Data and Methodology 

The basic sources of data were the U.S. Department of 
Labor's files of major collective bargaining agreements in ef- 
fect for 1974 and 1980. These files include all major 
agreements in effect in the respective years. The major 
agreements are limited to those covering more than 1,000 
workers. Only those agreements in the manufacturing sector 
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(SIC 200 through SIC 399) were used. After editing the data 
and limiting the analysis to just those contracts covering pro- 
duction workers, the number of contracts available for 
analyses were 631 for 1974 and 676 for 1980. 

Eight contract provisions were categorized as addressing 
the permanent worker displacement issue. They were: 
(a) relocation allowances (RELOCATE), (b) transfer rights 
(TRANPLT), (c) preferential hiring rights (TRANHIRE), 
(d) a combination of b and c (TRANCOMB), (e) severance 
pay (SEVRANCE), (f) supplemental unemployment benefits 
(SUB), (g) advance notice of plant shutdown (SHUTDWN), 
and (h) advance notice of technological change (CHANGE). 

The Department of Labor also coded the structure of the 
bargaining relationship, single firm-single plant (PLANT), 
single firm-multiple plant (MULTI), industry (INDUS), 
association (ASSOC); the number of workers covered by the 
contract (WORKERS); and the state in which the establish- 
ment is located. The state variable was used to segment the 
data by region and also to create a variable indicating 
whether or not the contract covered workers in a right-to- 
work state (RTW). 

The structure of the bargaining relationship variables are 
primarily control variables, but there is an expected 
systematic relationship." It is expected that multi-employer 
agreements result in less favorable agreements than single- 
employer agreements. The theoretical arguments lead to an 
ambiguous conclusion, but empirical work has shown that 
multi-employer outcomes lead to less favorable outcomes for 
unions (Kochan and Block 1977). However, if the negotia- 
tion is with a single firm, a firmwide agreement rather than a 
single plant agreement tends to be r^^^ 
the union because it is not possible for the firm to whipsaw 
the union when all or most of the plants of an employer are 
covered in the same agreement. 
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The expectation for the coefficient of the number of 
workers is ambiguous. On the one hand, the greater the 
number of workers, the more resources the union is likely to 
have access to, which should enhance the union's ability to 
negotiate a more favorable bargain. On the other hand, 
management resistance to contract provisions may be in- 
creased as the number of workers covered increases. 

Collective bargaining coverage (COV) at the 3-digit SIC 
level, a measure of union bargaining power, was taken from 
the estimates developed by Freeman and Medoff (1979). 
Their estimates of contract coverage were for 1968-1972 
period. 

Following Hendricks (1975), collective bargaining 
coverage also was measured by three dichotomous variables. 
Low coverage was defined as between 0 and 50 percent of the 
industry organized. Moderate coverage set the bounds at be- 
tween 50 percent and 80 percent of the industry organized, 
and tlie nigh coverage dichotomous variable was assigned to 
those industries in which the percent covered by collective 
bargaining agreements exceeded 80 percent. The reasoning 
underlying this specification is that the relation between 
union bargaining power and coverage of industry does not 
increase in a smooth and continuous manner. Rather, there 
are critical levels of bargaining coverage beyond which a 
union's bargaining power changes by a disproportionate 
amount. 

Changes in production worker employment (GROW74) 
and (GROW80) at the 3-digit SIC code for the periods 1967 
to 1973 and 1973 to 1979, respectively, were calculated from 
Employment and Earnings.^ These periods were chosen 
because each starting and ending year were near or at the 
peak of a cycle of economic activity. Consequently, the 
measured change in employment should be reflecting long- 
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run structural influences as opposed to short run cyclical 
changes. 

The probability of plant closure (CLOSE) is calculated as 
the ratio of the number of plants that were closed by Fortune 
500 firms in the 1970s to the total number of plants at the 
start of the decade by 3-digit industries. This ratio was then 
multiplied by 100. This value was calculated from a com- 
puter printout provided by Roger Schmenner to the author. 
Schmenner's data set is based on his survey of Fortune 500 
firms (see Schmenner 1982). However, it was not possible to 
calculate sepai Ue closure rates for the early part of the 
decade and for the latter part. Although the data used in the 
analysis is for 3-digit industries, an indication of the varia- 
tion in closure rates across 2-digit mdustries is provided in 
table 5.7.'° Closure rates varied from 20 percent of all plants 
in the leather and leather products industry to 3.0 perce"' in 
petroleum refining. 

A variable that is included in several specifications h the 
length of the contract (LENGTH). As the contiHct length in- 
creases, greater risks are assumed by both sides. One of these 
risks is that changed market conditions could place the 
establishment and employment security in jeopardy. 
Although reopening a contract is possible, it generally re- 
quires the agreement of both parties. Thus, it is expected that 
more protections would be sought as the length of the con- 
tract increases. 

Two other variables that were calculated are the degree of 
product market concentration at the 3-digit SIC level 
(CONC) and the extent of union rivalry (RIVAL). CONC 
was calculated as the weighted average value of the percent 
of shipments accounted for by the four largest companies in 
those 4-digit SIC industries comprising the 3-digit SIC* The 
basic data were collected from the Census of Manufactures 
for both 1972 arid 1977. CONC also was respecified as a set 
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of dichotomous variables where low concentration, 
moderate concentration and high concentration were defined 
as ratios of 0-40 percent, 40-70 percent and 70-100 percent, 
respectively. The expected association between CONC and 
the dependent variable is ambiguous. Weiss (1966) asserted 
that it should be advantageous for the union to negotiate 
with firms in which the degree of product market concentra- 
tion is high because these large firms will attempt to buy 
public favor by granting more union demands. Levinson 
(1967) argued that the large firms characteristic of concen- 
trated industries have the financial resources ^o not grant 
union demands, but to incur long strikes. 

RIVAL was calculated as the inverse of the number of 
unions negotiating major agreements at the 2-digit SIC, and 
therefore was derived from the 1974 and 1980 data sets. In- 
creases in RIVAL represented increased concentration of 
major agreements with one union. The expected relationship 
is that as RIVAL rises, more resources are concentrated with 
the union, thereby increasing the union's ability to bargain 
more effectively. 

The measures of employment growth, GROW74, 
GROW80, and the probability of closure (CLOSE) are in- 
dicators of expected job security. If employment in the in- 
dustry declines, it may signify the increased probability that 
the establishment may close in the future, which should 
prompt the union to place provisions concerning closure as 
priority bargaining goals. If a larger percent of plants close 
within an industry, it may indicate a structural shift such as 
increased foreign competition, which places all firms at risk. 
As indicated above, senior workers are not protected from 
job loss resulting from plant closure and the goals of senior 
workers tend to receive greater weights in the fdrmation of 
union bargaining goals. 
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Table 5.7 

Percentage of Plants Closed in Manufacturing Industries 
in the 1970s by Fortune 500 Firms 



Number of Number Percentage 



inaustry 


piallia 


closea 




Food & Kindred Products (20) 


2,174 


222 


10.2 


Tobacco Manufacturers (21) 


32 


1 


3.1 


Textile Mill Products (22) 


383 


36 


9.4 


Apparel (I<3) 


267 


24 


9.0 


Lumber &, Wood Products (24) 


401 


30 


7.5 


Furniture & Fixtures (25) 


183 


23 


12.6 


Paper & Allied Products (26) 


907 


60 


6.6 


Printing & Publishing (27) 


258 


15 


5.8 


Chemicals & Allied Products (28) 


1,739 


119 


6.8 


Petroleum Refining (29) 


397 


12 


3.0 


Rubber Products (30) 


494 


38 


7.7 


Leather & Leather Products (31) 


80 


16 


20.0 


Stone, Clay, Glass 








& Concrete Products (32) 


648 


44 


6.8 


Primary Metals Industries (33) 


603 


49 


8.1 


Fabricated Metal Products (34) 


947 


89 


9.5 


Machinery, Except Electrical (35) 


1,056 


75 


7.1 


Electrical Machinery (36) 


965 


85 


8.8 


Transportation Equipment (37) 


607 


37 


6.1 


Scientific Instruments (38) 


326 


23 


7.1 


Miscellaneous Manufacturing (39) 


212 


23 


10.8 



SOURCE: Calculations based on computer printout provided by Roger Schmenner, 
August 16, 1983. 

NOTE; Two-digit SIC code in parentheses. 



The concern with right-to-work status of the state is it 
reflects that the division of political power between manage- 
ment and unions favors management, and that there are 
limits on unions' access to resources. All of these would sug- 
gest that the ability to obtain protections would be limited in 
these states. 

The provisions were grouped into three categories and in- 
dices were developed for each category. An overall index 
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also was calculated based on the eight provisions for each 
contract. Each provision was weighted equally in the con- 
struction of each index. The value of each index ranges be- 
tween 0 and 100. The first index, INDEXl, is constructed 
from RELOCATE, TRANPLT, TRANHIRE and TRAN- 
COMB. The second index, INDEX2, is constructed from 
SEVRANCE and SUB. The third index, INDEX3, is con- 
structed from SHUTDWN and CHANGE. INDEX4 is con- 
structed from all eight provisions. Indices of bargaining pro- 
visions have been used by other researchers, most notably 
Gerhart (1976) and Kochan and Block (1977). »^ 

The associations are estimated using ordinary least squares 
(OLS) multiple regression analysis. Although OLS violates 
the assumptions of the best linear unbiased estimator, the 
estimates are consistent, and since the relationships primarily 
are associative and not necessarily causal, statistical 
significance rather than the exact marginal change is of 
greater interest. Furthermore, it has been shown that the im- 
provement in the reliability of the estimates using alternate 
techniques such as logit or probit can be limited. (Werner, 
Wendling and Budde 1979) 

Results 

First Hypothesis: This hypothesis concerns whether the in- 
cidence oi contract provisions addressing permanent job 
dislocation is directly related to negative employment growth 
in the industry in which the contract is negotiated. The key 
variables for testing this hypothesis are the percentage 
changes in production worker employment between 1967 
and 1974 (GROW74), and between 1973 and 1979 
(GROW80), respectively, in the three-digit industry. (It 
M1^^MlM Umt contracts covering establishments in 

more than one state, interstate agreements, have been ex- 
cluded from this phase of the analysis.) 
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The results for 1974 are listed in table 5.8 and the 1980 
results are presented in table 5.9. Mean values and standard 
deviations for the variables are reported in table 5.10. The 
estimating equations explain only a relatively small percent- 
age of the variation in the incidence of the contract provi- 
sions. As shown in table 5.8, the R-squared value ranges 
from .144 for INDEXl— relocation allowances, transfer 
rights— to .029 for INDEX3— -advance notice of plant shut- 
down and technological change. GROW74 is of the 
hypothesized sign and statistically significant at conventional 
levels when INDEX3 and INDEX4 are the dependent 
variables for the 1974 analysis. Other findings of note are 
that collective bargaining coverage (COV) is positive and 
statistically significant for three of the tests, and the same 
finding holds for the number of workers covered 
(WORKERS). Thus the incidence of these provisions in con- 
tracts is strongly related to decreasing employment oppor- 
tunities, size of the bargaining unit and collective bargaining 
coverage of the industry (union bargaining power). 

The results for 1980 differed considerably, as is evident in 
table 5.9. GROW80 was not statistically significant in any of 
the analyses. Instead, variations in the incidence of plant 
closure provisions tended to be related to size of the bargain- 
ing unit, union bargaining power and the absence of rivals 
for the union. Perhaps as interesting a result is that the right- 
tO'WOrk dichotornous variable is not statistically significant 
in three of the four estimates. The presence of a right-to- 
work law usually is taken as a signal of a less favorable at- 
titude towards unions. Yet, there does not appear to be a dif- 
ference in bargained outcomes relating to plant closure 
depending on the presence or absence of a right-to-work law. 
Thus, on the basis of this analysis, there was only limited 
response to changed employment opportunities, and that 
response disappeared in the latter part of the 1970s. 



130 Plant Closure Protections 



Table 5.8 

Determinants of the Incidence of Plant Closure Provisions 
in Major Collectively Bargained Contracts, 1974 
(standard errors in parentheses) 



Independent 
variables 




Dependent variable 




INDEXl 


INDEX2 


INDEX3 


INDEX4 


GROW74 


-.033 


-.074 


-.102* 


-.060* 




(.033) 


(.081) 


(.059) 


(.035) 


RIVAL 


-.011 


.134 


.110 


.055 




(.044) 


(.109) 


(.080) 


(.047) 


CONC74 


.057* 


.099 


.031 


.061 




(.034) 


(.084) 


(.061) 


(.036) 


COV 


.055* 


.312* 


-.027 


.099* 




(.027) 


(.068) 


(.050) 


(.029) 


WORKERS (100s) 


.0.37* 


.100* 


-.014 


.040* 




(.015) 


(.038) 


(.028) 


(.016) 


RTW 


-3.860* 


-11.113* 


-.650 


-4.871* 




(1.420) 


(3.521) 


r..576) 


(1.516) 


PLANT 


2.009 


-6.130 


-5.792* 


-1.975 




(1.792) 


(4.441) 


(3.249) 


(1.912) 


MULTI 


10.844* 


-8.504* 


.554 


3.434 




(1.978) 


(4.9(j3) 


(3.588) 


(2.111) 


INDUS 


1.396 


-10.023 


3.599 


-.908 




(3.233) 


(8.013) 


(5.864) 


(3.451) 


INTERCEPT 


-2.837 


6.830 


14.122 


3.819 


R-Squared 


.144 


.085 


.029 


.:.05 



N 556 

•Statistically significant at .10 percent level (two-tailed test). 
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Table 5,9 

Determinants of the Incidence of Plant Closure Provisions 
in Major Collectively Bargained Contracts, 1980 
(standard errors in parentheses) 



T J J . Dependent variable 

Independent ^ 



variables INDEXl INDEX2 INDEX3 INDEX4 



LjKUWoU 


.U / u 


-.140 


-.081 


-.017 




(.052) 


(.111) 


(.082) 


(.050) 


RIVAI 


-.005 


.221* 


.526* 


.189* 




(.055) 


(.118) 


(.087) 


(.053) 


CONC80 


.030 


.165* 


-.113* 


.028 




(.038) 


(.081) 


(.059) 


(.036) 


COV 


.051* 


.260* 


-.004 


.089* 




(.031) 


(.067) 


(.050) 


(.030) 


WORKERS (100s) 


.068* 


.093* 


.042 


.068* 


(.022) 


(.047) 


(.034) 


(.021) 


RTW 


-1.091 


-7.443* 


1.952 


-1.918 




(1.599) 


(3.415) 


(2.516) 


(1.549) 


PLANT 


3.044 


-3.594 


1.072 


.891 




(2.095) 


(4.477) 


(3.298) 


(2.030) 


MULTI 


8.585* 


-1.215 


4.394 


5.087* 




(2.250) 


(4.808) 


(3.542) 


(2.180) 


INDUS 


7.502* 


-.893 


9.584* 


5.924 




(3.648) 


(7.794) 


(5.742) 


(3.534) 


INTERCEPT 


-1.437 


-1.405 


6.134 


1.416 


R-Squared 


.074 


.070 


.093 


.080 



N 561 

•Statistically significant at .10 percent level (two-tailed test). 



139 



132 Plant Closure Protections 



Table 5.10 

Mean Values and Standard Deviations of Variables 
1974 and 1980 
(standard deviations in parentheses) 

Year 



T al lalilcS 


1Q74 


1 QRn 


GROW74, GROW80 


-8.62 


2.03 




(16.57) 


(12.2o> 


CLOSE 


7.90 


7.90 




(4.57) 


fA 1A\ 

(4.74) 


RIVAL 


13.58 


13.58 




(12.45) 


(11.91) 


COV 


69.87 


71.25 




(ZZ.Zj) 




WORKERS (100s) 


25.61 


22.47 




(35.48) 


(28.24) 


CONC74, CONC80 


37.52 


37.90 




\l 1 .OO ) 




RTW 


.18 


.20 




(.39) 


(.40) 


PLANT 


.61 


.60 




(.48) 


(.48) 


MULTI 


.21 


.21 




(.40) 


(.41) 


INDUS 


.03 


.03 




(.18) 


(.18) 


INDEXl 


6.92 


8.91 




(13.47) 


(14.96) 


INDEX2 


28.86 


28.07 




(32.30) 


(31.91) 


INDEX3 


11.24 


11.76 




(22.94) 


(23.80) 


INDEX4 


13.48 


14.41 




(14.06) 


(14.55) 


Number of contracts 


556 


561 
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The most interesting results relate to INDEX3, the 
measurement of the incidence of advance notice of shut- 
downs or technological change. These provisions probably 
have been the most frequently mentioned in policy discus- 
sions of plant closure. They also most directly address the 
question of management rights.'^ The equation, particularly 
for 1974, explains a very small percentage of the total varia- 
tion. The industry's grov^th rate v^as negatively related to the 
frequency as hypothesized; but union bargaining power was 
not statistically significant. Thus, there is very little insight 
into what features of the bargaining relationships or en- 
vironments have resulted in approximately 15 percent of the 
contracts containing these provisions. 

Second Hypothesis: This hypothesis addresses whether the 
incidence of contract provisions relating to plant closure is 
positively related to variations in the rate of plant closures 
across industries. Recall that the closure rates reported in 
table 5.7 ranged from 3.0 percent in the petroleum industry 
to 20.0 percent in the leather and leather products industry. 
Closure rates vary by industry because changes in consumer 
demands, foreign competition and other factors associated 
with structural change do not affect all industries to the same 
degree. 

The percent of plants closed by Fortune 500 firms by 
3-digit industry (CLOSE) was substituted for the employ- 
ment growth measures in the estimating equation of the four 
indices. The results for 1974 and 1980 are reported in table 
5.11 and table 5.12, respectively. 

CLOSE is not statistically significant in any of the 
specifications, and the sign generally is negative, which is 
counter to expectations. The statistical insignificance of 
CLOSE is quite surprising. The frequency of plant closure in 
the industry should be a reasonably good indicator of the *'at 
risk" potential for the workers and the bargaining unit. 
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Table 5.11 

Deteiminants of the Incidence of Plant Closure Provisions 
in Major Collectively Bargained Contracts, 1974 
(standard errors in parentheses) 



IIIUcp wllUclli 

variables 




Dependent variable 




INDEXl 


INDEX2 


INDEX3 INDEX4 


CLOSE 


-.164 


.265 


-.090 


-.171 




( i2n 


(.302) 


(.221) 


(.130) 


RIVAL 


-.OK 


.124 


.092 


.047 






(.108) 


(.079) 


(.U4oJ 


CONC74 


.049 


.086 








(.034) 


(.086) 






COV 


.050* 




-.034 


.092* 




(.027) 


(.068) 


(.050) 


(.029) 


WORKERS (100s) 


.040* 


.106* 


-.007 


.045* 




(.015) 


(.038) 


(.028) 


(.016) 


RTW 


-3.678* 


-10.749* 


-.268 


-4.593* 




(1.416) 


(3.513) 


(2.576) 


(1.514) 


PLANT 


2.305 


-5.595 


-5.403* 


-1.596 




(1.795) 


(4.452) 


(3.266) 


(1.919) 


MULTI 


11.140* 


-7.925 


1.124 


3.870* 




(1.973) 


(4.894) 


(3.590) 


(2.109) 


INDUS 


1.899 


-9.138 


4.168 


-.292 




(3.242) 


(8.040) 


(5.898) 


(3.466) 


INTERCEPT 


M.153 


9.570 


15.117 


2.740 


R-Squared 


.145 


.085 


.024 


.103 


N 


556 









♦Statistically significant at .10 percent level (two-tailed test). 
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Table 5A2 

Determinants of the Incidence of Plant Closure Provisions 
in Major Collectively Bargained Contracts, 1980 
(standard errors in parentheses) 



Independent Dependent variable 

variables INDEXl INDEX2 INDEX3 INDEX4 



CLOSE 


-.089 


.121 


-.161 


-.055 






( 3031 


( 2231 


( 1371 


Kl V AL 


-.006 




.332* 






(.055) 


(.118) 


(.086) 


(.053) 


CONC80 


.023 


.175 


-.124* 


.024 




(.039) 


(.084) 


(.062) 


(.038) 


COV 


.050 


.259* 


-.012 


.087* 




(.032) 


(.068) 


(.050) 


(.031) 


WORKERS (100s) 


.070* 


.088* 


.041 


.067* 




(.022) 


(.047) 


(.034) 


(.021) 


RTW 


-1.268 


-7.081* 


2.354 


-1.816 




(1.596) 


(3.409) 


(2.510) 


(1.544) 


PLANT 


3.666* 


-4.701 


.622 


.813 




(2.069) 


(4.418) 


(3.252) 


(2.000) 


MULTI 


8.994* 


-1.963 


3.982 


5.002* 




(2.237) 


(4.779) 


(3.518) 


(2.164) 


INDUS 


7.879* 


1.418 


10.170* 


6.127* 




(3.694) 


(7.890) 


(5.808) 


(3.573) 


INTERCEPT 


-.601 


1.417 


8.457 


2.167 


R-Squared 


.071 


.068 


.092 


.080 


N 


561 









^Statistically significant at MO percent level (two-tailed test). 
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Perhaps, the risk of closure must be more immediate, such 
as a closure in the same county or another plant of the same 
company in order for statistically significant variations to 
emerge. On the other hand, even though there was variation 
in the risk of closure in the 1970s, the absolute rate, 8.0 per- 
cent for the entire decade, may not have been significant 
enough to make unions and workers consider it a critical 
issue. Inflation or workplace safety and health may have 
been more pressing issues. 

The sizes, signs and statistical significance of the coeffi- 
cients of the other variables parallel those when employment 
growth was the key variable. Specifically, collective bargain- 
ing coverage and workers are positive and statistically 
significant when INDEXl , INDEX2 and INDEX4 are the in- 
dependent variable. RTW is negative and statistically signifi- 
cant in three of the estimates. The findings for 1980 corres- 
pond very closely to those reported above. 

Third Hypothesis: This hypothesis concerns the use of 
union bargaining power to obtain contractual protections. 
Bargaining power entails both union coverage of the in- 
dustry's workforce (COV) and rivalry among the industry's 
unions (RIVAL). As indicated in table 5.8 and table 5.9, the 
extent of bargaining coverage is a positive and significant 
determinant of the frequency of these provisions in the 
negotiated agreements. For the 1974 analyses, RIVAL is not 
a determinant, but becomes positive and statistically signifi- 
cant in three of the equations for 1980. 

An alternate version of the union bargaining power 
hypothesis, particularly as it relates to the differences in the 
bargaining environment between states that do have right-to- 
work laws and those that do not, is that two unions, the 
United Auto Workers (AUTO) and the United Steel Workers 
(STEEL), possess sufficient strength to obtain their demands 
irrespective of the bargaining environment. Both unions 
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have organized major plants throughout the United States. 
Two new dichotomous variables have been specified. The 
first, AUTO, takes on the value 1 if the contract is 
negotiated by the United Auto Workers. The second, 
STEEL, takes on the value 1 if the contract is negotiated by 
the United Steel Workers. The contracts also are segmented 
by right-to-work status of the state in which the organized 
establishment is located and separate analyses are con- 
ducted. The results are reported in table 5.13 through table 
5.16. 

The analyses for 1974 are reported in tables 5.13 and 5.14, 
with the contracts covering establishments in RTW states 
analyzed in table 5.13. As expected, the coefficients of 
AUTO and STEEL are positive and statistically significant 
in three of the four estimates covering contracts in states 
where there is no right-to-work law. However, contrary to 
expectiitions, these tv/o variables are not significant predic- 
tors of contractual outcomes of contracts covering 
establishments in right-to-work states. 

The importance of these two uaions in those states without 
RTW statutes is evident in cable 5.14. Both AUTO and 
STEEL are statistically significant and positive for INDBXl, 
INDEX2 and INDEX4 in 1974. The impact on the frequency 
of the provisions also is greater for STEEL than AUTO. 
There are two somewhat surprising findings reported in table 
5.14. First, there is the absence of a statistically significant 
relationship between GROW74 and variations in the indices. 
The second one is the lack of explanatory power of both 
AUTO and STEEL in INDEX3. These provisions simply 
may not have been bargaining goals for these unions, or they 
may not have been evaluated to be worth the necessary 
tradeoff. The analysis was repeated for 1980. The results 
were very similar to those for 1974. Although not reported 
here, they are available from the author. 
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Table 5.13 

Determinants of the Incidence of Plant Closure Provisions 
Covering Establishments in Right-To-Work States 
in Major Collective Bargaining Contracts, 1974 
(standard errors :n parentheses) 



Independent 
variables 




Dependent variable 




INDEXl 


INDEX2 


INDEX3 


INDEX4 


GKOv\ /4 


-.023 


-.200 


-.196 


-.111* 




(.052) 


(.174) 


(.134) 


(.066) 


WORKERS (100s) 


.092 


.172 


-.085 


.067 




(.060) 


(.201) 


(.155) 


(.076) 


PLANT 


.200 


-37.709 


8.649 


-7.164 




(8.260) 


(27.641) 


(21.247) 


(10.471) 


MULTl 


7.544 


-33.764 


11.776 


-1.724 




(8.494) 


(28.424) 


(21.850) 


(10.768) 


AUTO 


10.128* 


8.641 


-2.251 


6.661 




(3.459) 


(11.575) 


(8.898) 


(4.385) 


STEEL 


4.501* 


16.166* 


-9.919 


3.812 




(2.492) 


(8.340) 


(6.411) 


(3.159) 


INTERCEPT 


-.705 


50.396 


3.064 


13.012 


R-Squared 


.195 


.068 


.058 


.102 


N 


104 









•Statistically significant at .10 percent level (two-tailed test). 
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Table 5.14 

Determinants of the Incidence of Plant Closure Provisions 
Covering Establishments in States Without Right-To Work Laws 
in Major Collective Bargaining Agreements, 1974 
(standard errors \\t siarentheses) 



Independent 
variables 




Dependent variable 




INDEXl 


INDEX2 


INDEX3 


INDEX4 


GROW74 


-.043 


-.055 


-.061 


-.051 




(.037) 


(.087) 


(.066) 


(.039) 


WORKERS (1 00s) 


.035* 


.104* 


.015 


.040* 




(.016) 


(.038) 


(.029) 


(.017) 


PLANT 


2.110 


-3.344 


-7.048* 


-1.542 




(1.660) 


(3.841) 


(2.919) 


(1.216) 


MULTI 


10.991* 


-7.340 


-.009 


3.658* 




(1.932) 


(4.471) 


(3.398) 


(1.997) 


AUTO 


5.304* 


17.895* 


3.655 


8.039* 




(2.403) 


(5.560) 


(4.226) 


(2.484) 


STEEL 


7.268* 


35.140* 


-2.087 


11.897* 




(1.850) 


(4.281) 


(3.254) 


(1.912) 


INTERCEPT 


1.611 


25.236 


15.946 


11.101 


R-Squared 


.151 


.156 


.026 


.124 


N 


452 









♦Statistically significant at .10 percent level (two-tailed test). 
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Table 5.15 

Determinants of the Incidence of Plant Closure Provisions 
Covering Establishments in Right-To-Work States 
in Major Collective Bargaining Contracts, 1980 
(standard errors in parentheses) 



Independent 
variables 




Dependent variable 




INDEXl 


INDEX2 


INDEX3 INDEX4 


GROW80 


.223 


-.271 


-.502* 






(.137) 


(.274) 


(!252) 


(.131) 


RIVAL 


.026 


.020 


.644* 


.153 




(.099) 


(.198) 


(.182) 


(.095) 


CONC2 


4.245 


10.585* 


-2.852 


4.055 




(3.055) 


(6.107) 


(5.614) 


(2.922) 


CONC3 


-.166 


22.090* 


-19.120* 


.659 




(5.710) 


n 1 41 


(10.493) 


(5.461) 


COV2 


-1.251 


23.085* 


23.799* 


10.845* 




(4.972) 


(9.939) 


(9.137) 


(4.755) 


COV3 


-3.713 


21.3i30* 


20.658* 


8.652* 




(4.473) 


(8.941) 


(8.219) 


(4.278) 


WORKERS (100s) 


.053 


.091 


-.128 


.017 




(.094) 


(.189) 


(.173) 


(.090) 


LENGTH 


-.020 


.052 


-.061 


-.012 




(.024) 


(.049) 


(.045) 


(.023) 


PLANT 


5.137 


-28.932 


23.762 


1.276 




(13.879) 


(27.740) 


(25.502) 


(13.274) 


MULTI 


11.411 


-20.876 


26.359 


7.076 




(14.255) 


(28.490) 


(26.191) 


(13.633) 


INDUS** 










INTERCEPT 


2.953 


22.611 


-29.944 


-.356 


R-Squared 
N 


.094 
113 


.]82 


.184 


.122 



•Statistically significant at .10 percent level (two-tailed test). 

**No industry wide agreements existed in RTW states in the 1980 contract file. 
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Table 5.16 

Determinants of the Incidence of Plant Closure Provisions 
Covering Establishments in States Without Right-To-Work Laws 
in Major Collective Bargaining Agreements, 1980 
(standard errors in parentheses) 



Independent 
variables 




Dependent variable 




INDEXl 


INDEX2 


INDEX3 


INDLa4 


GROW80 


.051 


-.122 


-.042 


-.015 




(.060) 


(.128) 


(.089) 


(.057) 


RIVAL 


.027 


.219 


.483* 


.189* 




(.070) 


(.149) 


(.105) 


(.067) 


C0NC2 


-.736 


4.675 


-4.649* 


-2.699* 




(1.710) 


(3.651) 


(2.561) 


(i.650) 


C0NC3 


-.579 


11.397* 


-3.446 


1.697 




(2.844) 


(6.075) 


(4.261) 


(2.746) 


C0V2 


2.635 


1.128 


-3.405 


.748 




(Z.Ujo) 


(4.352) 


(3.053) 




C0V3 


4.429* 


11.774* 


-3.470 


4.290* 




(2.120) 


(4.529) 


(3.177) 


(2.047) 


WORKERS (100s) 


.068* 


.100* 


.049 


.071* 




(.023) 


(.050) 


(.035) 


(.022) 


LENGTH 


.000 


.146* 


-.012 


.033 




(.040) 


(.087) 


(.061) 


(.039) 


PLANT 


3.594 


-.595 


.863 


1.864 




(2.254) 


(4.814) 


(3.377) 


(2.176) 


MULTI 


9.198* 


2.028 


4.867 


6.323* 




(2.431) 


(5.192) 


(3.642) 


(2.347) 


INDUS 


7.352* 


.204 


9.468* 


6.094* 




(3.754) 


(8.018) 


(5.625) 


(3.624) 


INTERCEPT 


.008 


13.954 


6.574 


5.136 


R-Squared 


.078 


.073 


.997 


.090 


N 


448 









•Statistically significant at .10 percent level (two-tailed test). 
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The inability to explain variations in the inclusion of ad- 
vance notice provisions in these contracts is frustrating. 
Traditional determinants of bargained outcomes are not ef- 
fective. But this inability may explain why advance notice of 
plant closure has been the frontispiece of numerous 
legislative proposals. The bargaining power of unions may 
be insufficient to obtain this provision through contract 
negotiations, and therefore they are seeking this protection 
through legislations. 

Fourth Hypothesis: This hypothesis addresses the dif- 
ferences in bargaining outcomes that may arise in states with 
right-to-work laws relative to those outcomes in states 
without right-to-work laws. Although the coefficient of the 
RTW variable is negative in all equations in table 5.8 and 
table 5.9, it is statistically significant in only one instance in 
1980. The surprising feature is that it is insignificant since the 
existence of a RTW statute ts seen as an indicator that 
employers have significantly greater political power than 
unions. Thus, it is expected that this distribution of power 
would hold in the bargaining relationship, particularly for 
provisions that may impinge on management rights. 

The analyses for 1980 are provided in table 5.15 and table 
5.16. The analysis for 1974 is not reported here. The 
measures of union bargaining power tend to be positive and 
statistically significant in over half of the estimates covering 
establishments in right-to-work states. However, there is a 
lack of consistency in the relative values of COV2 and COV3 
in table 5.15. Specifically, COV2 tends to be greater than 
COV3, whereas the normal expectation is the converse. This 
may represent a measurement error problem since the 
estimates of contract coverage are from 1968-1972 and those 
estimates may no longer be representative of more recent 
conditions. It also may simply indicate moderately organized 
industries have pursued these nonwage provisions. 
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In states without right-to-work laws, the influence of the 
product market concentration measures is not predictable. 
However, COV3 and RIVAL emerge as statistically signifi- 
cant determinants in several of the estimates. GROW80 is 
not a significant determinant in this set of estimates. 

Summary 

These estimates do not indicate that workers and firms ''at 
risk of closure" have moved toward protections and solu- 
tions through the bargained contract. The regression 
estimates show that contractual outcomes became less sen- 
sitive to changes in employment, and instead became more 
dependent on the bargaining power of the union in 1980 
relative to 1974. Even more surprising, however, was the 
lack of statistical significance of the frequency of closure in 
the industry as a determinant of successful negotiations over 
these provisions. Furthermore, the results were not consis- 
tent. Variables that were significant in one time period were 
not in the following one, or vice versa. This lack of 
robustness raises severe doubts whether the negotiations are 
sufficiently deterministic. 

There are a number of factors which may have contributed 
to the disappointing findings. First, the cross-sectional 
analysis of the incidence of provisions may have obscured 
the changes that did take olace. It would have been desirable 
- ^o-track individual contracts from one period to the next, so 
that the analysis could have been conducted on the actual 
changes in the contract, but this was not possible. Second, it 
was not possible to measure other bargaining outcomes that 
occurred in the same negotiations. Thus, no estimate could 
be made of the actual tradeoff that may have been required 
to obtain plant closure provisions. 

A troubling feature of the analysis is the very low ex- 
planatory power of the equations for variations in INDEX3, 
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the advance notice provisions. The issue of advance notice of 
plant closure has been one of the most hotly debated topics 
in the plant closure debate. Is it a question of bargaining goal 
determination, or of employer resistance to granting this 
provision? Making this protection the frontispiece of 
legislative proposals simply may be a response to the inabili- 
ty to obtain it directly in negotiations. 

One conclusion that seems quite tenable is that significant 
bargaining power is required to obtain plant closure contrac- 
tual protections in RTW states. However, there are restric- 
tions on this conclusion because when two of the most 
powerful unions were entered explicitly in the specification, 
AUTO and STEEL, their coefficients generally were not 
statistically significant. Combining this latter finding with 
the generally low explanatory power of these equations sug- 
gests that we do not have a good understanding of these 
negotiations and outcomes. Of course, it may simply be the 
problem mentioned above: union bargaining goals do not 
necessarily become contract provisions. 



NOTES 

1 . The data set available limits some of the questions that can be asked in 
this monograph about the presence or absence of these provisions in a 
contract. Several interesting hypotheses could include the follov^ing: 
first, it is expected that workers in local labor markets where- employ--. 
ment alternatives are limited would tend to pursue relocation/ transfer 
right provisions; second, it is expected that relocation/ transfer right pro- 
visions would be more prevalent where union-management relations 
have been '*good"; and finally, it is expected that bargaining units that 
are dominated by young and more mobile workers would be more likely 
to negotiate relocation/transfer right provisions. 

2. The *'free-rider" problem is when individuals receive the benefit of 
some collective activity, but do not pay to support the collective activity. 
For example, the nonpayment of union dues by individuals covered by a 
collective bargaining contract is a free-rider problem. 
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3. The frequencies in both 1974 and 1980 of the plant closure provisions 
are as follows: 





1974 


1980 


PROVISION 


percent 


percent 


SUB 


22 


26 


SEVRANCE 


39 


38 


RELOCATE 


8 


11 


TRANPLT 


15 


19 


TRANHIRE 


5 


7 


TRANCOMB 


7 


3 


SHUTDWN 


14 


15 


CHANGE 


10 


11 


Number of Contracts 


631 


676 



4. To ensure comparability, the set of states having right-to-work laws in 
1974 were used throughout the analysis. New Hampshire was not includ- 
ed because it does not have a specific right-to-work statute. 

5. This assumes that these provisions represent primarily union imposed 
constraints on management rights. This secins like a reasonable assump- 
tion for most of these provisions. 

6. See Audrey Freedman (1978). She wrote: **Still it seems axiomatic that 
as an individual job hunter's chances in the open labor market worsen, 
job security becomes more important." (p. 67) 

7. Newman (1983) has demonstrated that the favorable economic growth 
consequences of right-to-work laws are not purely a Southern 
phenomenon. 

8. There is a simultaneity question with the structure of bargaining rela- 
tionship variables. Specifically, Hendricks and Kahn (1982) determined 
that the actual structure used is a function of~industry and -union 
characteristics. 

9. Although the demarcation is necessitated by the data sets, it also is 
fortuitous given that Lilien (1982) has suggested that the structural shift 
accelerated after 1973. 

10. Three-digit closure rates are available on request from the author. 

11. The 3-digit concentration ratio was calculated as follows: 
CONCj= ^CONij^ (— ^) 
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where 

CONCj = concentration ratio in the jth 3-digit industry. 

CONij = percent of shipments accounted for by the 4 largest firms in 
in the ith 4-digit industry of the jth 3-digit industry. 

VSjj = Value of shipments of all firms in the ith 4-digit industry of the 
jtn 3-digit industry. 

VSj = Value of shipments of all firms in the jth 3-digit industry. 

12. Cappelli (1983) used two other measures to address a related concept, 
variations in the demand for union labor. He used the trend in import 
penetration in the particular industry and the trend in union coverage in 
the particular industry. The trend in union coverage is a more direct 
measure of the pressure on the union sector to attempt to stabilize 
employment demand. For example, employment growth could be stable, 
but the unionized sector could be declining in number and the non- 
unionized sector could be increasing in number. Since the emphasis is on 
overall change, however, employment growth will continue to be used. 

13. Using equal weights implies that each provision is equally desirable 
or effective. This is a tenuous assumption, particularly when only eight 
provisions are involved and may be partially responsible for the results 
that follow. 

14. A series of regressions were run incorporating whether the bargained 
agreement included a management rights clause. The coefficient on this 
variable was not statistically significant. 
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Chapter 6 



Synthesis 
and Conclusions 



The principal economic impact of plant closure on 
workers is the earnings loss that they may experience. First, 
there is the direct earnings loss due job loss. Second, there is 
the initial reduction in wages because the available oppor- 
tunities simply do not pay as much as the former job. Third, 
the earnings profile of the worker may be reduced because 
his/her career has been disrupted. Another type of loss is the 
deferred compensation the firm may owe its workers, but 
which is never paid because the plant closes. 

The deferred compensation arises from compensation 
schedules that pay junior workers less than the value of their 
marginal product and pay senior workers more than the 
value of their marginal product. There is nothing inherently 
wrong with such a schedule. However, if some event occurs 
that interferes withi the worker being ^mployed until the 
deferred comp^^ paid back," this unpaid 

deferred compensation may establish an obligation from the 
firm to its workers beyond the closure. This may represent a 
classic case of social costs since the firm's action imposes 
costs on people not party to the decision. The question is: 
Can collective bargaining play a role in minimizing social 
costs while promoting greater productive capacity? 

Collective bargaining and plant closure are linked in three 
ways. First, judicial interpretations of the National Labor 
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Relations Act (NLRA) have held that the employer must 
negotiate with the union over the effects of closing a plant, 
the closing bargain. Second, the current judicial interpreta- 
tion is that there is no duty to bargain over the decision to 
close one plant of a multiplant operation. There are, 
however, certain ambiguities in this interpretation that limit 
its applicability. Third, a union and an employer may use the 
formal bargaining process to negotiate contract provisions 
covering plant closure. 

To understand and evaluate the role that collective 
bargaining could play, both the case law that has evolved in 
the formulation of the judicial interpretations and the actual 
contract provisions negotiated in major collective bargaining 
agreements have been examined. Coincident with the 
analysis of the case law, several rules and procedures, which 
have been suggested to expedite the determination of 
whether there is a duty to bargain over the decision, also 
have been studied. 

The examination of the judicial interpretation of the duty 
to bargain found several troublesome areas. First, substan- 
tive labor law has been formulated in the plant closure area 
based on cases in which the parties to the dispute had not 
negotiated a formal contract. The closure occurred almost 
on the heels of the union winning the representation election. 
Thus, a determination has been made on the efficacy of col- 
lective bargaining resolving an issue even thaughjhe pardes. 
have never bargained. As pointed out in the text, the most re- 
cent U.S. Supreme Court ruHng on this issue occurred in 
First National Maintenance Corporation v. National Labor 
Relations Board, a case in which the parties did not have an 
established bargaining relationship. . 

Second, there has been an overriding concern with the ter- 
minology used in cases of displacement rather than with the 
outcome. For example, subcontracting has been differen- 
tiated, from replacing exisling employe^^^^ 
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contractors. The outcome has been the same, the process 
very similar, but the duty to bargain over the decision dif- 
fers. A similar demarcation is occurring between plant 
closure and relocation. In both instances a facility is closed, 
and the reason for closure may be quite similar — the firm is 
no longer competitive at the location — but the case law treats 
these quite differently. 

The case law draws the marked distinction between the 
rights and privileges of the owners of physical capital as op- 
posed to the rights and privileges of the owners of human 
capital. Human capital is not positioned equally with 
physical capital in its ability to respond to economic change. 
However, giving priority to the owners of human capital in 
all situations would move us to a system of property rights in 
jobs, which is not necessarily desirable. As was stated in 
Adams Dairy, ''union membership is not a guarantee against 
legitimate or justifiable discharge or discharge motivated by 
economic necessity." What is necessary is a balancing be- 
tween the rights of the owners of physical capital and human 
capital. Collective bargaining may be uniquely positioned to 
conduct this balancing test. 

The major concerns over the use of collective bargaining 
to mitigate the plant closure problem are establishing criteria 
which (a) require bargaining only in those instances in which 
the circumstances suggest a positive probability of success, 
-and (b) introduce-certainty_into the process as_to. who. must 
bargain and what shall constitute good faith bargaining. 
Perhaps, however, there has been more concern than war- 
ranted about not requiring bargaining in low probability 
cases. Recall that there were 619 plant closings in 1982, a 
year in which the economy was mired in a recession. The 
relatively infrequent nature of plant closing increases the at- 
tractiveness of collective bargaining as a policy alternative. 

Formal collective bargaining already occurs over plant 
closure, pr at. least, oyer prpyision 
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closure. Contractual provisions that have been negotiated in- 
clude severance pay, supplemental unemployment benefits, 
relocation allowances, transfer or preferential hiring rights, 
and advance notice in case of shutdown or major 
technological change. The concern from the policy perspec- 
tive is whether management and labor have used formal con- 
tract negotiations to obtain protections and to develop solu- 
tions for workers and firms **at risk of closure." 

The results of the econometric analysis of major collective 
bargaining agreements (631 contracts in 1974 and 676 con- 
tracts in 1980) did not find that workci.> at risk were obtain- 
ing these protections. Variation in closure rates by industry 
was not a significant determinant of variations in contractual 
outcomes. Instead, the regression estimates showed that the 
contractual outcomes became less sensitive to changes in 
employment, and instead became more dependent on the 
bargaining power of the union in 1980 relative to 1974. The 
results also were not consistent. This lack of robustness 
(a) pointed out the difficulty of modeling some processes 
and outcomes, and (b) raised doubts about whether formal 
negotiations could be relied on to accommodate these 
disruptions. 

Therefore, amending the National Labor Relations Act's 
definition of mandatory topics of bargaining under **terms 
and other conditions of employment" to include bargaining 
oventhe decision to close may be one policy- alternative for 
the plant closure dilemma. There e.re positive and negative 
aspects of this approach. The most obvious negative aspect is 
that the NLRA covers only those plants and workplaces 
where employees have elected a bargaining agent. Since plant 
closures are not restricted to unionized plants, protection 
will not be afforded in all instances. However, workers in 
nonunionized facilities generally are not protected by the 
provisions of the National Labor Relations Act. Although 
this lack of coverage is problematic, it is not fatal. 
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A posuive feature of using the NLRA is that coverage is 
uniform throughout the United States. As mentioned earlier, 
two states have statutes placing obligations on employers in 
the event of closure, legislation has been proposed in many 
other states, and the National Employment Priorities Act 
(H.R. 2847) has been introduced in the U.S. Congress. 
However, state-by-state adoption of legislation would only 
increase the competition among the states. Kochan (1979) 
wrote: 

those states most interested in stemming the t\de of 
plant closings and job loss are most likely to act, 
but by doing so, may further increase the incentives 
of businesses to locate in the southern states that do 
not pass this type of legislation (p. 19). 

'Unions may find fauil v. ^ch this approach because they will 
be expected to use up their bargaining capital in order to ob- 
tain the protections that they would prefer be provided 
through legislation. The greater the number of areas 
prescribed by governmental regulation, the more bargaining 
power can be concentrated in other areas. Management also 
may disagree with the proposal because it places a greater 
burden on them than currently required. Given the unique 
circumstance of each workplace and the preferences of 
workers, collective bargaining may be ideally suited to 
developing solutions to this problem. Regulation and 
bargaining are both designed to get employers and u^^^^^ 
do something they do not want to do and, therefore, to a 
degree they are substitute policies. 

What is being considered is a policy that neither manage- 
ment nor labor prefers. But perhaps that is the only type of 
policy possible. "The political problem is to shift the focus 
of public discussion away from the fruitless search for 
painless solutions to ilie question of how costs of adjustment 
can be allocated in the most equitable way." (Martin 1983, 
p. 105) 
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The proposal of this monograph attempts to permit 
bargaining to minimize the earnings loss of workers while ex- 
ploriiig more profitable opportunities for the firm. The pro- 
posal is based on Coase's (1971) concept of minimizing 
social cost while maximizing the value of production. As 
always, the difficulty is making an abstract concept opera- 
tional. The following per se rule and implementation pro- 
cedures are proposed. 

1 . Firms are required to notify the NLRB and the union of 
the plan to close one part of an operation or to relocate. 
This notice should contain a detailed explanation of the 
reasons for closure and financial data as appropriate. 

2. The NLRB quickly determines whether bargaining 
might be fruitful using the criteria established in 
Brooks-Scanlon: whether the reasons for closure are 
beyond the control of the parties to the collective 
bargaining agreement. 

3. Information bargaining occurs in those instances where 
it is determined that bargaining might be fruitful. 

4. Based on the information provided, the NLRB, the 
union or bargaining unit, and the firm determine 
whether further bargaining is appropriate. 

5. Bargaining continues in those instances where two of 
the three (the NLRB, the union or bargaining unit, and 
the firm) think progress is being made and/or a solution 
is possible, but for no more than 90 days after the initial 
notice. 

6. If bargaining has been in good faith, but no agreement 
is reached within the time period, the firm is free to pro- 
ceed with its action. 

7. The firm is required to bargain over the effects. 

This proposal has the basic premise that management and 
Jabor will want to obtain, a bargain ^ t^^^^ 
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operations and is the best alternative in the labor market. If 
the concessions necessary to maintain profitable operations 
require wage cuts greater than necessary as dictated by 
market alternatives, no agreement will or should be reached. 
If operations as profitable as the alternative can be achieved, 
management will and should stay at the existing plant. If no 
agreement is possible within the parameters, effects bargain- 
ing can be used to obtain the deferred compensation. 

Wachter and Wascher's (1983) examination of the displac- 
ed worker problem led them to conclude that the earnings 
losses experienced by displaced workers can be avoided only 
by avoiding job loss in the first place. Job specific skills, 
seniority pay and union differentials all result in wages above 
the alternatives available in the market. Job training, special 
assistance programs or employment vouchers are unlikely to 
generate employment opportunities at previous wage levels. 
Since public controls, such as direct employment protection, 
impose significant costs on the overall economy, Wachter 
and Wascher suggest collective bargaining initiatives trading 
wage premiums for enhanced job security. 

The proposal of this monograph is in the same spirit as 
their conclusion. Neither management nor labor have perfect 
foresight. Formal negotiations every two or three years can- 
not accommodate all contingencies. Equity considerations 
suggest that workers be afforded the opportunity to 
minimize earnings and/or job loss* Recognizing that doing 
so also imposes costs on employers, the proposal has been 
structured to be flexible and to expedite the bargaining pro- 
cess. 

Recairing decision bargaining is only one elementj but a 
major one, of a comprehensive policy toward the plant 
closure problem. Bargaining will not result in preserving jobs 
in all instances. Other programs need to be in place to assist 
workers when closure is the only alternative. But in devising 
programs, consideration must be given to the ''managerial. 
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institutional and political factors that determine the effec- 
tiveness of policies in practice." (Bacow 1980, p. 132) Ex- 
pansive legislative proposals that prescribe the behavior of 
firms intending to close are not consistent with the 
managerial, institutional and political constructs of our 
economic system. Instead, states have started to turn away 
from the regulatory initiatives and have been developing 
assistance programs for displaced workers, such as job 
clubs, job fairs and retraining programs. 

It is important not to stop just with assistance programs 
for displaced workers. There are other institutions in place 
which, with minor changes, could become flexible enough to 
smooth the adjustment to economic change. One is the tax 
deductibility of training costs associated with developing a 
new skill. Given the adjustment problems of human capital 
in the presence of economic change, it is incongruous that in- 
vestments to deepen one's human capital in an obsolete skill 
are deductible for federal income tax purposes whereas in- 
vestments to broaden one's human capital and develop new 
skills are not deductible. Another change would be permit- 
ting workers to obtain training while receiving unemploy- 
ment compensation. (It should be noted that this is permitted 
in some states under certain circumstances.) Since the 
unemployment insurance system is funded by employer con- 
tributions, it would seem appropriate that these funds be us- 
ed to support retraining efforts necessitated by industrial 
change. " ^ ' ~ " ' 

The final point is that funds be available to study the 
viability of Employee Stock Ownership Plans (ESOPe) when 
closure is being considered. Wintner's (1983) results have 
demonstrated that ESOPs can be viable in some instances. 
(In fact, her results are very supportive of the potential for 
collective bargaining in addressing the plant closure prob- 
lem.) Since workers generally are subjecting themselves to 
double jeopardy in ESOPs— a possible wage reduction plus 
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placing their savings at risk — the viability of the ESOP 
should be studied thoroughly. 

In conclusion, as we consider the plant closure issue and 
the problem of displaced workers, one criterion should be 
kept in mind as alternative policies are considered. Any pro- 
gram contemplated should not increase the firm's direct cost 
of using labor relative to capital. Increasing the cost of labor 
will simply make the adoption of new technology more at- 
tractive for employers, possibly exacerbating the problem. 
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Displaced Older Workers 

The problems displacement causes for older workers re- 
quire special mention. Hall (1982) has shown that firms in 
the United States provide near-lifetime employment (more 
than 20 years) for a significant part of the labor force. For 
example, 51.1 percent of all men are likely to work 20 years 
or more for the same firm. A recent Department of Labor 
(1983) study shows that many workers already have been 
employed with the same firm for a relatively long time. For 
workers between the ages of 40 and 44 years, 42.7 percent 
have worked for the same firm for more than 10 years and 
for those between the ages of 50 to 54 years, 56.5 percent 
have worked for the same firm for more than 10 years. If it is 
assumed that the revealed behavior reflects the expectations 
of workers, the loss of their job can be a severe blow. 

Perhaps more problematic is that many incentives cause 
the impact of closure on older workers to be very severe in 
the short run. The usual process of attrition and gradual 
reduction in employment prior to closure returns younger 
workers (less senior) to the labor market first. That attrition 
permits these younger workers to search for available open^^ 
ings when fewer workers are competing for them. 

When closure finally occurs, the older workers are return- 
ed to the labor market simultaneously. This fact is exacer- 
bated by policies which require workers to stay until closure 
in order to receive severance pay and other related benefits. 
Their work skills may be somewhat obsolete, their job search 
skills have atrophied and their numbers may greatly exceed 
the available openings in the market when they begin to seek 
new employment. Moreover, since their skills tend to be 

157 



164 



158 Appendix 



firm- or industry-specific, they may have significant difficul- 
ty in transferring them to other employment opportunities. 

Several studies have documented the extent of the wage 
loss incurred by workers who have been displaced by plant 
closure. These are instructive even though it is argued in the 
monograph that the initial loss can be an artifact of the 
firm's compensation schedule. Arlene Holen et al. (1981) 
developed estimates of earnings losses from a sample of 
9,500 workers who were impacted by 42 different plant clos- 
ings in 21 different states from 1968 to 1972. The analysis 
was restricted to nine different industries. 

The differences in earnings loss by age group are very 
striking. Workers under the age of 40 experienced a 13.4 per- 
cent drop in average earnings in the year after closure 
relative to the year before closure. Workers over the age of 
40 experienced a 39.9 percent reduction in earnings in the 
year after closure. Furthermore, the average earnings of 
workers over 40 in the year after closure were less than the 
average earnings of those under 40, as indicated in table A.l. 
In addition, the labor force activity of the older group 
declined by approximately 33 percentage points, whereas the 
reduction in labor force activity for the younger workers was 
approximately 7 percentage points. 

A study of a plant closure in Western Michigan further 
demonstrates the impact on older workers (McAlinden 
1981). The average seniority for the workers left at the time 
of the closing was over 17 years. The average age of the 
workers was approximately 45 years. The wages for skilled, 
semi-skilled and unskilled workers had been $10.22, $9.97 
and $9.43 per hour, respectively. Approximately 11 months 
after the closing, the workers were surveyed, and the average 
hourly wages for those who had found jobs were $10.02, 
$7.51 and $6.52 for skilled, semi-skilled and unskilled 
workers, respectively. Skilled workers suffered only a 2 per- 



Appendix 159 



cent loss in wages, but semi-skilled and unskilled workers' 
losses were 25 percent and 31 percent, respectively. Further- 
more, over one-half of the workers were still unemployed at 
the time of the survey, with the largest proportion of them 
being semi-skilled and unskilled. 



Table A.l 

Mean Real Earnings and Labor Force Activity of Males 
by Age, Before and After Closure* 





Under 40 


Over 40 






Year prior 
to closing 


Year after 
closing 


Year prior Year after 
to closing closing 


Average earnings 


$5,705 


$4,943 


$8,111 


$4,877 


Percent change 




-13.4% 




-39.9^^0 


Full-time labor 
force activity (%) 


82.9 


76.1 


93.5 


60.1 



SOURCE: Calculations based on data provided in Arlene Holen et al., Earnings Losses of 
Workers Displaced by Plant Closings, Public Research Institute of the Center for Naval 
Analysis, CRC 423, December 1981. 
♦1970 Constant dollars. 



Older workers suffer significant short term losses because 
there are just fewer job offers available for them. Older 
workers may be more expensive to hire than younger 
workers because defined benefit pension plans are most cost- 
ly to provide for older workers than for younger workers 
(Barnow and Ehrenberg 1979). Assuming a 6 percent rate of 
return, $1 of pension benefits will cost an employer $1 for a 
worker retiring in a year, whereas the cost will be $.17 for the 
35-year-old worker who won't retire for 30 years. As a 
result, even though an older worker and a younger worker 
may be willing to work for the same wage, the former will be 
more costly to hire if pension benefits are part of the com- 
pensation. It has been estimated that approximately 70 per- 
cent of private pension plans are defined benefit plans. 
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Older workers may restrict their job search to the local 
market because they are homeowners, and to that subset of 
relatively high paying jobs because of their wage expecta- 
tions. Thus, their expected duration of unemployment tends 
to be longer and their expected wage loss is likely to be 
greater. 

Holen's estimates were of the earnings losses individuals 
incurred within five years of closure. Jacobson and 
Thomason (1979) estimated lifetime earnings losses. Their 
analysis determined that the lifetime earnings loss associated 
with displacement tends to increase as the unemployment 
rate in the local labor market increases. Second, the earnings 
loss tends to be inversely related to the size of the local labor 
market. 
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